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When it became known that I was going to give
this presentation, I had a knowledgeable tribal member
come in and ask how the water quality was on the
Pueblo and how effective the National Pollutant
Discharge Elimination System (NPDES) was in
protecting that water quality. When it comes to
explaining the “marriage” of science and regulation
there is rarely a direct and simple answer to such a
question. Moreover, in Indian country you quickly
learn that you must provide a “setting” in which to
discuss the question; in short, there is no simple answer
to what seems to be a simple question. From the
Pueblo’s standpoint, there are history and long-
standing sensitivities that must be addressed in my

attempt to answer this question. I have to touch on
some of the recent history to explain how the Pueblo
really got to where it is and why we are involved in
the water quality realm at all. I am also going to try to
kill a couple of snakes that are still being paraded about
and that continue to haunt those in Indian Country.
Only then will I be able to address the elusive NPDES
permit’s effects on tribal water quality.

Back in 1987, Congress, in the eyes of many
people, belatedly recognized the inherent regulatory
authorities that tribal sovereigns have over the water
resources that are in their tribal lands. The 1987
amendment allowed the tribes to attain standing in the
federal water quality system, which was very
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beneficial, or at least the Tribe thought that it was.
Hence, in 1989 the Pueblo of Isleta applied for what
is called “treatment as a state.” While some would
argue that such language is actually a limitation of
inherent authorities–essentially a step down–
nonetheless, that is the language that is used statutorily.
In 1992, EPA in its typical timely manner, finally issued
such official recognition of the Pueblo of Isleta under
the Clean Water Act. Isleta was the first Indian tribe
that was so recognized.

It is important to recognize that the tribes have to
jump through all of
the bureaucratic
hoops that the
“original states” had
to meet; there were
no administrative
shortcuts offered in
the laborious pro-
cess. While EPA
was running around
trying to determine
if the tribe had met
all of the necessary
legal mandates to be
considered a state,
the tribe was
moving forward to
develop and adopt
its first set of
standards. As do all

states, the Pueblo had to publish a formal legal notice
that they had developed draft standards that the public
was welcome to review and comment on. Two months
after publishing the notice, the Pueblo had a public
hearing on the proposal. I was there as an employee
of the New Mexico Environment Department at the
time, and I will tell you that it was a bloodbath. It was
a very ugly situation. There were a number of people
from outside the Pueblo who, frankly, were very
confused about why the hearing was being held. The
public hearing went on for some time. A significant
number of entities, including several municipalities,
were involved. A number of post hearings submittals
were entered into the record. Six months after the
public hearing, the tribal council finally had a draft
that they believed answered all of the concerns that
had been raised during the hearing and in the post
hearing submittals. Therefore, the Pueblo finalized the
amended proposal and submitted it and the entire

hearing record to EPA. Ten months later on December
24, 1993, the EPA gave the tribe what could have been
considered a Christmas present: they fully approved
the standards. Unfortunately, a month later the City
of Albuquerque turned around and sued EPA for that
administrative action.

Some time later the District Court granted EPA
summary judgment on all counts raised. As you might
remember the city immediately appealed to the 10th
Circuit Court of Appeals. However, during the period
when the appeal was going forward, negotiations were
occurring behind the scenes that ultimately led to a
new request by the City to the appellate court. They
asked that the District Court decision [should] be
mooted and the appeal thus negated, because the City
had reached a negotiated agreement with the Pueblo,
NMED, and EPA. The negotiated settlement was
aimed specifically at implementation of a new NPDES
permit. The permit was based on an agreement in
which the Pueblo held implementation of a number of
its newly adopted criteria in abeyance in favor of a
site-specific water quality investigation. Many of you
who were around at the time will remember that there
were a number of claims that were made, many of
them focused on arsenic, which was one of the
parameters held in abeyance. The new permit finally
came into effect June 1994 and was supposed to expire
in 1999.

The 10th Circuit Court denied the City’s request
to moot the original decision and, in fact, came to the
same conclusions that the District Court had.
Albuquerque appealed to the U.S. Supreme Court,
however, the U.S. Supreme Court refused to hear the
appeal. The 10th Circuit decision was left in place
that had found that EPA’s review and approval
methodologies, and thus the Pueblo’s standards, were
deemed to have been properly adopted.

In part, flowing from that lawsuit have been a
series of errors that continue to reverberate through
both the technical and the legal literature since that
time. A number of individuals in both state and tribal
government have been trying for a long time to get
these erroneous proclamations corrected. I will briefly
try in this venue, as I have done in others, to correct
several of these errors. Hopefully we can get past these
errors and work without the allegations that continue
to polarize discussions of water quality.

As recently as 2003, there was still a claim being
made that the standards originally adopted by the tribe
should not have been approved because they were
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more stringent than what was required by the feds.
While the Court decisions upheld EPA’s contentions
that the tribes have the same authority as other states
to adopt standards more rigorous than those proposed
by EPA (Section 510), this did not happen in this case.
I ask the audience patience as I will further develop
this issue shortly.

Another one of the big headaches that has been
repeated ad nauseam is the argument that the tribe
was trying to impose more rigorous water quality
standards strictly to protect its own cultural or religious
usages of those waters. This point is simply dealt with.
If you review the water quality standards that the tribe
adopted, the arsenic criterion was adopted to protect
the health of people consuming fish caught in the Rio
Grande or out of the tribal lakes, not to protect cultural
usage. Then, as now, arsenic is not regulated under
the cultural primary contact use identified in the tribal
standards. Unfortunately, this erroneous claim has a
life of its own. It is still being made, and it remains a
problem as was recently seen in some of the arguments
put forth this summer when Oklahoma tribes sought
such water quality authorities. Frankly, I am using
arsenic in my further discussion because I want to be
able to draw some attention to this error.

I would like to address the dual-sided argument
that the tribe basically pulled the criterion for arsenic
out of the air and that it was much too strict. There is
a 1986 criteria document the EPA put out that we
laughingly call the Gold Book. It recommended criteria
for several different uses of the water. This slide
compares the Pueblo’s original criterion (17.5 ng/L)
to the EPA recommendation; their 17.5 ng/L looks
awful familiar doesn’t it? I emphasis yet again that
this criterion was adopted to protect human health from
the effects of eating fish with elevated levels of
inorganic arsenic in their flesh, not to protect a cultural
practice.

If someone wants to continue their use of this
“argument” they need to restate it if they wish to be
credibly treated. As adopted by the Pueblo, the
criterion was intended to provided protection from the
carcinogenic properties of this pollutant at a protection
level of 106, hence the tribe’s criterion was identical
to that of EPA. The issue lies not in a difference with
the federal recommendation, but it was, and is,
different from the criterion adopted by the state of New
Mexico. The state has historically adopted criteria for
carcinogens based on a risk factor of 105. This means
for carcinogens like arsenic, the state is willing to

accept an excess cancer rate of 1 in a population of
100,000. The tribes use 106 or an excess cancer rate
of 1 in a population of 1,000,000. That is the primary
difference between the state of Isleta and the state of
New Mexico’s criterion for the pollutant. It does not
have anything to do with it being a cultural use that is
recognized by the tribe but not by the state.

One of the joys that came out of this headache, is
that it led to a scientific investigation in which the
City of Albuquerque, NMED, the Pueblo, and the EPA
actually sat down together and developed a reasoned
approach to its resolution. It funded a disinterested,
competent party—the U.S. Geological Survey—to
sample the river in the reach that was a concern and
determine the concentrations of this pollutant
including an attempt to identify “background” levels
reflective of the area’s geology. One of the primary
goals of this study from the two states’ standpoint was
an attempt to provide an answer to the pressing
question: “can we develop EPA approvable site
specific standards that could replace the feds’ generic
criterion?” The majority of the funding actually came
from the City of Albuquerque. NMED, the Pueblo,
and the EPA also contributed. You will see that the
investigation and fieldwork was done between 1994
and 1996.

Figure 1 is a summary of the ambient arsenic data.
This is looking only at the dissolved phase. All of the
values are in micrograms per liter. This slide is too
busy, and I recognize that. I want to draw attention to
three different points. The lowest line in the table is a
statistical analysis looking at individual sampling
points. The San Felipe Pueblo station was located well
above the mouth of the Jemez, and it is also located
above the main anthropogenic sources of arsenic. Its
arithmetic mean concentration was statistically lowest
at 1.8 ug/L. I will ask you to focus on the minimum
column. At the time this investigation was conducted,
it included an EPA approved Quality Assurance
program where we were accurately reporting
concentrations down to 1.0 ug/L. I will ask you to hold
that in your memory banks for a minute, because that
number will come up in a little bit. Between San Felipe
and Bernalillo, the Jemez flows enter the Rio Grande.
It is not significant volumetrically, but when you look
at the arsenic concentrations, you can see that the mean
arsenic concentration at the Rio Grande Bernalillo
station, located below the Jemez, jumped up
significantly. Comparing the Bernalillo station with
the next two downstream, the Alameda site and the
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Rio Bravo site, we find that all of the concentrations
are statistically equivalent. That is interesting because
the two stations, respectively, receive the wastewater
discharges from the town of Bernalillo and both
discharges from Rio Rancho. Conversely, there is a
major increase in arsenic concentrations that occurs
between the Rio Bravo site and the I-25 site. That
difference is significant at the 0.01 level statistically.
What you are seeing there is the effect primarily of
the Albuquerque wastewater treatment plant. I am
going to ask you to look at those numbers closer. They
will be important later on.

The maximum ambient concentration during this
investigation was 4 ug/L. The mean below the plant is
3.1 ug/L. When you go below the I-25 station, located
below the plant and immediately above the Pueblo,
the next station is at the southern boundary of the
Pueblo. The concentration at this station is statistically
equal to that immediately north of the Pueblo. Let me
emphasize a very important point. During this investi-
gation, we had a safe drinking water maximum
contaminant load (MCL) of 50 ug/L. The criterion has
gone down to 10 ug/L now. The reason that is
important is because it will come up when you con-
sider the criteria that came out of that site-specific
investigation.

As a direct result of this site specific investigation,
the Pueblo in its next water quality review raised its
criterion from 17.5 ng/L up over two orders of
magnitude to a criterion of 4.2 ug/L. The maximum
ambient concentration found below the wastewater
treatment plant was 4.0 ug/L with an average of 3.1
ug/L. Simply stated the lawsuit lead to an investigation
that provided data necessary to develop criteria that
we could scientifically justify and was found to be
protective of some level of fish consumption. Yet, in
this case, the criterion have also been met by the
discharge of the Albuquerque wastewater treatment
plant with no additional treatment. It should also be
emphasized that Albuquerque could have attained this
criterion when they were not treating their drinking
water to meet the new MCL. With such drinking water
treatment coming online, it should be clear that arsenic
is not one of the pollutants Albuquerque is likely to
worry about at their wastewater treatment plant.

Let us jump to the NPDES permit issue now that
I have, hopefully, set to rest some of the ongoing
baseless claims. I am pleased that NMED’s Marcy
Leavitt went before me because she has already dealt
with some of this. If you look at the Clean Water Act
there are a couple of things that are really very simple.
In general, if you do not have a permit, you cannot

Figure 1. Summary of USGS ambient arsenic data (dissolved
phase). All values are in micrograms per liter.

 
 Maximum Minimum Arithmetic 

Mean 
Standard 

 Deviation 
Rio Grande at San 

Felipe 
2.0 1.0 1.8 0.4 

Jemez River below 
Dam 

25.0 14.0 18.2 4.1 

Rio Grande near 
Bernalillo 

3.0 2.0 2.5 0.5 

Rio Grande near 
Alameda 

3.0 2.0 2.4 0.5 

Rio Grande near 
Rio Bravo 

3.0 2.0 2.4 0.5 

Rio Grande at U.S. 
Interstate I-25 

4.0 3.0 3.1 0.4 

Rio Grande at Isleta 
Pueblo 

4.0 3.0 3.4 0.5 

 
Comparing station mean concentrations yields the following ranking based on a generalized 
two-tailed T-test model in which variances are not assumed to be equal:  

 
San Felipe < Bernalillo = Alameda = Rio Bravo << I-25 = Isleta <<< Jemez 
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legally discharge pollutants (Section 303). Period. It
is really that simple. Section 402 is the section in the
Clean Water Act referring specifically to the NPDES
discharge permits issued under the act. If you are a
point source discharger, you better have an NPDES
permit. To date in New Mexico, if you are going to
get such a permit, the EPA must draft it. The state,
however, has a crucial role in this. They have to review
the draft, and they have to issue a certification (Section
401). They have the absolute authority to say yes, no,
or maybe; that is, they can add conditions to the permit
that must be included. One of the crucial points to the
rest of my presentation is that when you are looking
at the regulatory language dealing with that
certification, a state cannot legally issue a certification
of the permit if it is not adequate to fully protect its
water quality standards. Section 303 deals with those
standards, and it also deals with Marcy’s favorite total
maximum daily load (TMDL) stuff which also gets
wrapped back into the permit. The more that you get
involved in this the more convoluted it gets.

When we are talking about standards, the
individual numeric criteria are the things that we use
as a surrogate. By that I mean that Albuquerque has a
discharge at a given point in the river. I am not going
to go on out and test the blood of every muskrat below
that discharge to see if it is healthy. I cannot do that
and nobody else can either. We all work under an
assumption that if a discharge results in treatment
adequate to attain water quality standards, then the
use, wildlife protection in this example, is going to be
protected. This is the primary reason that those water
quality standards are such an important issue for those
of us that are out there trying to protect the designated
and/or attainable and/or existing uses that are spoken
of in the regulations.

As I now try to answer the question posed by the
Pueblo’s citizen, let’s take a look at the existing permit.
Remember the earlier one was supposed to expire in
1999 but was “administratively continued” until 2005.
The new permit actually became effective May 1,
2005. There are a couple of real interesting things
incorporated herein. What you are going to see is the
fruitless end result of innumerable hours that the tribe
spent trying to work with EPA on the permit
specifically on their proposed effluent limits. On page
5 of part 1, if you actually look at the arsenic effluent
limits that Albuquerque has to meet, and in this case
this table refers directly to attainment of the tribal
water quality standard, there is no numeric limit. EPA’s

permit only requires Albuquerque to monitor and
report. That starts to look a little “interesting” when
you compare that with limits on page 1 of that permit
that are designed to protect the New Mexico water
quality standard. In this case you have a numeric permit
limit. You have both a thirty day limit and a seven day
limit. The state standard is less restrictive than the tribe
standard.

In either case, there is a major headache that EPA
absolutely refuses to address. Earlier in this
presentation I emphasized that during the 1994-1996
investigation, concen-
trations of 1.0 ug/L were
repeatedly accepted under
an EPA approved QA plan,
as can be seen in this slide.
EPA in its 2005 permit
tells Albuquerque that if
they have concentrations
less than 10 ug/L, they can
report 0 ug/L. The intro-
duction of zero into
averaging schemes where
so few samples are
collected comes close to
“guaranteeing” attainment
even when no such
machinations are neces-
sary to meet permit limits.
Bluntly, from what we
know about the treatment
at the Albuquerque wastewater treatment plant, I am
not particularly worried about their meeting the tribal
standard. I am, however, appalled that EPA finalized
a permit in which I cannot get the information to be
able to make that determination, especially since ten
years before this we were able to monitor
concentrations an order of magnitude below that level!

Not only are your “typical” point-source
discharges regulated under NPDES, but since those
1987 amendments we start to see a lot of things that
are storm water derived that are now being regulated
under NPDES. Apparently EPA believes that we must
step into this slowly and gradually. The larger
municipalities came on board first. Various industries
and a number of other ground disturbing practices have
also come online. Many of them are becoming a greater
source of interest from a water quality standpoint.

Probably from the Pueblo of Isleta’s standpoint,
one of the most interesting storm water permits is the

Unlike the state of
New Mexico where
water quality
standards are
directly enforceable
in and of themselves,
the federal
government seeks to
regulate ambient
water quality
through permitting
actions on effluent
discharges.
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one that was issued to four different entities: the City
of Albuquerque, the Albuquerque Metropolitan Arroyo
Flood Control Authority (AMAFCA), the New Mexico
Highway and Transportation Department, and the
University of New Mexico. Yet again, the same
requirements are supposed to apply in storm water
permits as for all other NPDES permits. If you look at
the effluent limits written into the discharge permit,
you’ll see there are none. I am not beginning to imply
that the City of Albuquerque or anybody else is doing
anything wrong. As a matter of fact, I know that they
have a very active storm water program. However, the
entity who is supposed to be taking care of the
permitting turns around and puts out a discharge
limitation that says there are no regulatory limits. I
have more than a little difficulty determining how I
evaluate such language in terms that speak to the
attainment of one of the tribe’s water quality standards.
This debacle also occurred after significant discussion
with the EPA.

Let me see if I can summarize where I stand at the
moment. Unlike the state of New Mexico where water
quality standards are directly enforceable in and of
themselves, the federal government seeks to regulate
ambient water quality through permitting actions on
effluent discharges. The Clean Water Act specifically
requires that those permits be protective of the water
quality standards that are themselves supposed to be
protective of the individual water quality uses. I cannot
begin to tell you what is going on at the NPDES section
of the Water Management Division at EPA. What I
can tell you is that after all the time that we have spent
trying to get on top of these issues and trying to work
with them is that, intentionally or otherwise, the water
quality standards that the tribe adopted and the EPA
had to fight to protect in the federal courts are simply
not getting written into the permits. When effluent
limits are written into the permits, we find that EPA
falls back on language dealing with very archaic
minimum quantification levels that basically wipe out
the standards that have been adopted.

I have already said this, but I am going to say it
again because it is important that this point get across.
We are not accusing the City of Albuquerque, the City
of Rio Rancho, or Bernalillo County or anyone else.
It is just the opposite. The relationships that have
developed over the course of the years have become
very professional and much more beneficial than what
we have seen in the past. Unfortunately, what I am

saying as the representative of the Pueblo is that I
cannot begin to figure out why anyone can possibly
believe that those federal permits are supposed to be
the end all and be all of water quality management.
As they are written, I cannot tell you if they are
working for us or not.

I have to go back to the person who requested this
information and say that based on the best information
I have, looking at the data that USGS and the NMED
come up with, I do not believe that on a day to day
basis that there is a problem. I cannot turn around and
tell anybody with any certitude whether or not the
permits EPA has put together are protective of the
Pueblo’s water quality.

I have covered an awful lot, and if anyone would
like copies of my slides I would be happy to email
them to you. I would be happy to try to answer any
questions you may have.

Question: What is the current take on state NPDES
primacy from the Pueblo of Isleta’s perspective and
from the perspective of other tribes and pueblos in
the state?

Jim: I cannot speak for the Isleta Pueblo on that issue,
because that decision has never been made by the
governor or tribal council. I certainly cannot speak
for any other tribe. Speaking only as an individual I
think that the state is going to be called upon to protect
the state’s resources. I think EPA, even if it wanted to,
has its hands tied with recent U.S. Supreme Court
decisions. I think that the state is going to have to step
forward and address these issues.
Question: Did Isleta do a 401 certification for those
permits?

Jim: We do not have certification authority for it. The
discharge is located approximately 5 miles north of
the Pueblo.

Question: Did you approach the state and ask if they
would deny state certification for those permits?

Jim: That is an interesting question. To be honest with
you, I do not remember. EPA was pushing that
language as they were trying to get it out the door.
Remember it came out very late. In truth, I cannot
completely respond to your question.


