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The topic I was asked to speak on today is the
Environment Department’s water quality goals. What
I would like to do is give you a brief introduction to
our role in surface water quality and to talk a little bit
about some of the interesting and challenging issues
we face in our quest to serve the public while
protecting and improving the state’s surface waters.

The objective of the federal Clean Water Act is
“to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.” This
objective has been in place for many decades, but what
does it really mean and how does it apply to New
Mexico? How can New Mexico continue to work
toward this objective regardless of the changing federal

landscape and the potential for prolonged drought?
How does the state advance its own priorities when
the state’s surface water quality programs are largely
funded with federal dollars? These are issues that may
not be on the minds of most New Mexicans, but they
are critically important if our water quality decision
makers are going to be successful in ensuring the long
term sustainability of our state’s waters.

First, like most states, we follow a framework for
surface water quality protection that meets the
requirements of the federal Clean Water Act. Each of
these steps is integral to our process. We propose water
quality standards to the Water Quality Control
Commission for approval. We use those standards to
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monitor and assess the condition of our surface waters.
We determine which water bodies are impaired. We
develop total maximum daily load planning documents
to establish specific goals to restore water quality. The
state and EPA use these goals to develop NPDES
permits and as the basis for funding priorities for non-
point source pollution restoration projects. Then we
use the data we gather along the way to go back and
revise the standards where appropriate as well as
develop new standards, and the process starts all over
again.

Water quality standards set general, narrative goals
and designated uses for all water bodies and then

assign criteria to
protect those uses.
The state standards
are required by the
Clean Water Act to
meet the national
water quality goal
to “provide for the
protection and
propagation of
fish, shell fish, and
wildlife and for
recreation in and
on the water.”
These are com-
monly referred to
as the Clean Water
Act’s fishable/
swimmable goals.
The state has other
uses that are

important that we need to protect as well.
New Mexico standards include designated use for

economically important activities, such as livestock
watering, irrigation, and municipal water supply. They
also can be used to describe the habitat or ecosystem
needed to support the local aquatic community. An
example of this type of designated use would be high
quality, cold water aquatic life or marginal, warm water
aquatic life uses.

Another tool in the state’s water quality standards
and Clean Water Act that has been available to help
New Mexico protect its truly special waters is the
designation of Outstanding National Resource Waters
(ONRW). ONRWs are waters that merit special
protection due to their outstanding ecological,
recreational, or natural resource values. Prior to 2004,

no waters in New Mexico had been granted ONRW
status. Since then, the state has designated the
headwaters of the Río Santa Barbara and the waters
of the Valle Vidal as meriting this special status. It is
also important to point out that the efforts to establish
these first ONRWs were largely driven and funded in
part by environmental advocacy groups. This is one
area where the state could decide to focus resources
to identify additional waters that merit this special level
of protection.

As I mentioned earlier, another of the state’s
responsibilities under the Clean Water Act is to monitor
the quality of our surface waters to determine which
waters meet their assigned designated uses and which
do not. Water bodies that do not meet their designated
uses are referred to as impaired. In general, our goal
is to monitor every watershed on a seven to eight year
rotating cycle. That may seem like a long time between
survey events, but in a state as large and ecologically
diverse as New Mexico and with our limited resources
that is realistically how long it takes to rotate around
the entire state and to perform adequate
characterizations of the chemical, physical, and
biological components of water quality. Each survey
includes detailed and ongoing collection of samples
during the survey year. Samples are collected over a
period of eight to ten months at numerous sampling
stations to ensure that we characterize seasonal and
temporal changes as well as changes due to geology
and geography throughout the watershed. We use a
variety of sample collection techniques, including
continuous recording devices. This results in hundreds
of data points that help us to evaluate both naturally
occurring and anthropogenic sources. As you can see,
we have progressed far beyond the mayonnaise jar
that Karl and Dr. Hernandez described.

So what are we looking at when we do our annual
water quality surveys? Surface water quality
assessments are quite a bit different than those done
for groundwater quality. We are not necessarily
comparing a numerical or analytical result against a
numerical standard. In some cases, our standards are
numerical, and in some cases they are narrative. Our
goal is to find ways to use quantitative and qualitative
information to determine whether a stream reach is
impaired. In some cases, we see the need to move from
qualitative studies to assessments that can be
quantified and compared to a numeric benchmark. For
example, we are working towards the development of
numeric benchmarks and criteria for nutrients and

We use a variety of
sample collection

techniques, including
continuous recording

devices. This results in
hundreds of data points
that help us to evaluate

both naturally occurring
and anthropogenic

sources. As you can see,
we have progressed far
beyond the mayonnaise

jar that Karl [Wood] and
Dr. Hernandez described.
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biological communities. Nutrient criteria would focus
on phosphorous and nitrogen species that contribute
to the growth of algae. Biological criteria would focus
on the health of the aquatic community, including fish
and bugs.

Another area of surface water quality assessment
that has recently received more attention by the state
is the evaluation of the potential public health impacts
from ingesting fish caught in New Mexico’s surface
waters. Several years ago EPA did a national evaluation
of levels of mercury and other persistent contaminants
in fish. Mercury was found in some New Mexico fish
in concentrations that could lead to adverse human
health effects. This led to a multiagency effort to
develop fish consumption advisories. Advisories allow
those who fish to make an informed decision about
what fish they could safely eat. To update and expand
the advisories, this past year the state collected fish
tissue data in the state’s most fished reservoirs. This
data led to new rules for Brantley Reservoir that
recommend only catch and release fishing due to
elevated levels of DDT. We hope to expand this
program to other areas of the state in the upcoming
years.

So what do we do with all of the data that we
collect from our lakes and streams? Some of the data
we collect supports special studies that are of particular
interest to New Mexico. One of these is a cooperative
project in the lower Rio Grande, where recent
investigations by the Interstate Stream Commission
(ISC) and NMED have identified extremely saline
groundwater in the El Paso area at relatively shallow
depths. This area needs further study, but there is
promise of improving non-irrigation season or winter
water quality by intercepting such saline sources.
These technical investigations also point to an
opportunity to foster a multistate salinity control forum
patterned after the successful Colorado River Salinity
Control Forum as a vehicle to evaluate potential
mechanisms for mitigating salinity issues in this
critical border region.

Another new initiative that we have undertaken
is the development of a state wetlands program. We
recently received funding from EPA that will help the
state’s efforts to protect and restore New Mexico’s
remaining wetlands and riparian areas. The program
is also working toward increasing wetlands protection
through monitoring and strengthening water quality
standards that pertain to the state’s wetland resources.

Our monitoring efforts also lead to development
of the Clean Water Act list of impaired waters that is
prepared every other year. This list is commonly
referred to as the Clean Water Act Section 303 D list.
It drives many federal
and state decisions. One
of the important results
of the 303 (d) list is the
development of total
maximum daily load
planning documents
that are commonly
referred to as TMDLs.
TMDLs include water
quality goals and targets
and information and
suggestions for control
measures to restore the
chemical, physical, and
biological integrity of the water body. A TMDL is not
a regulatory document. The loading calculations can
be used for regulatory activities such as National
Pollution Discharge Elimination System (NPDES)
permits and non-regulatory activities such as
implementation of Best Management Practices
(BMPs) non-point source pollution controls.

In New Mexico, most of the identified
impairments, and therefore most of our TMDLs, are
caused by non-point sources of contamination. For
example, sediment from unmaintained roads is
considered non-point source pollution, while a
discharge from an outfall pipe is considered point
source. TMDLs for non-point sources are implemented
through the Clean Water Act Section 319 Program by
providing funding to local watershed groups and
stakeholders for watershed restoration projects.

On the other side of the aisle are regulatory
requirements that stem from TMDLs. Implementation
of TMDLs through NPDES permits has been an issue
that the state and EPA have been working on for the
past several years. EPA, as the agency authorized to
issue NPDES permits in New Mexico, takes TMDLs
developed by the state and uses them to require permit
limits for point source discharges that meet the targets
defined in the TMDL. The state then has the
responsibility to certify whether the permit will meet
all state standards so that the permit can be issued by
EPA.

But what happens if the EPA decides that a
particular water body in New Mexico is no longer

EPA’s role as
protector of the
nation’s waters is in
flux. States await
guidance from EPA
on what waters will
be protected by the
federal government
and what waters will
not.
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protected under the Clean Water Act? Do TMDLs for
those streams become irrelevant? Do dischargers even
have to obtain NPDES permits for those water bodies?
These are important issues that we are struggling with.
Federal Supreme Court cases such as the 2001 Solid
Waste Agency of Northern Cook County (SWANCC)
decision and the more recent Rapanos Carabell
decision from June of this year are shaping national
water policy. EPA’s role as protector of the nation’s
waters is in flux. States await guidance from EPA on
what waters will be protected by the federal
government and what waters will not.

In New
Mexico, we have
already seen EPA
back away from
storm water per-
mitting in the state’s
closed basins and
elsewhere. The
Supreme Court’s
recent decisions
also throw into
question future
Clean Water Act
protection for
ephemeral and
intermittent waters.
In the last few

weeks, Cannon Air Force Base requested that it be
relieved of its NPDES permit obligations due to these
Supreme Court decisions. It will be up to the state and
our water quality decision makers to decide how to
fill the gaps left by the federal government.

Tomorrow I will be talking about NPDES primacy,
which is one way the state can fill these gaps. If you
would like more information on any of the topics I
have discussed today, there is a tremendous amount
of information on the Surface Water Quality Bureau’s
website, which you can get to from the NMED
homepage at http://www.nmenv.state.nm.us/.

In closing, Howard mentioned that there does not
seem to be much public interest in water quality issues.
I ask all of you, how effective our efforts to provide a
sustainable water supply can be if we do not have the
support and tools to ensure that water quality is safe
and clean?

Question: Concerning the treatments for salinity that
John mentioned and others that the Environment

Department is involved with, is there any concern with
making the water too clean and affecting systems that
are naturally evolved with the higher salinity and TDS?

Marcy: With particular respect to salinity and
sediment, as John mentioned, most of those efforts
are dealt with through the 319 Program. The goal of
that program is to restore the natural functioning of
the channel of the water body. We hope in those efforts
that we are putting things back, if there is an
impairment, to where it should have been. I think we
are a long way, especially in terms of salinity, from
making water too clean. We are really in the infancy
of addressing that issue.

Question: We have some transboundary waters and
some of those are in closed basins. With the recent
federal Supreme Court decisions and all the other
things that are going on within the federal government,
how can the state and EPA think outside the box to
address those issues?

Marcy: I would say that EPA is not thinking outside
the box, and therefore, it is really up to the state to do
that. We are extremely concerned about what is going
on in the Mimbres and the Tularosa and those other
closed basins that do have interstate and international
connections. I think if we do not all get together and
figure out how to protect our water quality and if we
continue to depend on the federal government, we are
going to be in trouble ten years down the road. The
regulated community has different goals than the
public and the regulatory agencies. We need to be
thinking in terms of taking responsibility on a state
level to make sure that those waters are protected and
working with our neighboring countries and states to
make sure that we do that successfully.

Question: I think part of John’s question and your
answer deals with what Howard talked about in a way,
and that is the definition of the waters of the state of
New Mexico. As I understand the New Mexico Water
Quality Act, the state of New Mexico can, based on
what the Water Quality Control Commission does,
adopt any definition that is totally inclusive for all of
those enclosed basins and everywhere.

Marcy: That is correct. Right now, the Water Quality
Control Commission has moved forward through the
triennial review, as Howard mentioned, to adopt a very

I think it is imperative
that the state decide

which waters it wants
to protect, that we do

not tie ourselves to the
federal government,

and that we take a
creative approach

because we are
depending on this

water.
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comprehensive definition of the waters of the state.
That definition was immediately appealed by a number
of parties. Even though it is in effect right now, that
appeal has not yet been decided. We do not really know
what is going to happen. Through the NPDES program
development process, we talked about incorporating
that definition into what waters would be protected
under the state surface water quality protection
program. That immediately met resistance. There are
a lot of constituents in the state that want to limit the
state to the federal definition of the waters of the
United States and what waters would be protected
under that definition. That does not get the state
anywhere. We might as well just let EPA regulate our
waters if we are going to go with the federal definition.
Our concern is the gap that would be left as the federal
government moves farther and farther away from
protecting waters in arid states like New Mexico,
where we do have a large percentage of ephemeral
and intermittent waters. We could probably lose
protection for 90 percent of the waters in the state if
the federal government continues on the path that it is
on. I think it is imperative that the state decide which
waters it wants to protect, that we do not tie ourselves
to the federal government, and that we take a creative
approach because we are depending on this water.

Question: Marcy, you had mentioned that the 319
Program is the mechanism for addressing some of the
non-point source pollution problems in the state. While
I applaud the 319 Program and Amigos Bravos
implements the 319 Program projects in northern New
Mexico, I wonder if the state has thought about
implementing other mechanisms for controlling non-
point source pollution, specifically utilizing the power
under the Water Quality Control Act to enforce water
quality standards, so that we can begin to address the
non-point source pollution problems of the state. I do
not see the 319 Program addressing that very large
pollution problem.

Marcy: The 319 Program is a very, very functional
and a well received program. We have a limited amount
of money that we give out each year, and therefore,
we have a limited number of projects that are
addressed. We do have authority under the Water
Quality Act right now to enforce in situations where
there is a water quality standards violation of a non-
point source. But just by the very nature of being a

non-point source, it is usually very difficult to pin back
the pollution to a particular discharger who is causing
the problem. Non-point sources are generally diffuse
sources. There are also political realities to turning
that program into a regulatory program. I think
nationally the program works well because it is a
voluntary program, and I do not see it changing to a
regulatory program in the near future.


