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THEME

Water is a finite resource with competing demands.
Full use of tribal rights can have significant impacts
onh existing uses.

A. Pueblosare Federally Recognized Tribes. The
United Statesfederal government recognizes557
Indian Tribal governments. Of these, 227 arein
Alaska, and over 100 in California, New Mexico has
22: the 19 Pueblos, Navajo, Mescalero Apache Tribe,
and JicarillaApache Tribe.

B. Componentsof Pueblo Indian water rights (see
Appendices 1 and 3): Pueblo ancient aboriginal rights
remain federally protected in the 21% Century. The
leading caseinvolving Pueblo Indian water rightsis
State of New Mexico v. Aamodt, a federal water

rights adjudication for the Pojoaque River Basin.
Pueblo Indian water rights are measured according
to and protected by federal, not state, law. Sate of
New Mexico v. Aamodt, 537 F.2d 1102 (10th Cir.
1976) (“Aamodt 1"). Pueblos are governments that
pre-date European presence here. Pueblos remain
governmentstoday, with responsibilitiesfor meeting
present and future needs. Each of the 19 Pueblos of
New Mexico retain all aboriginal rights, except as
Congress limited in the Pueblo Lands Act of 1924.
Sate of New Mexico v. Aamodt, 618 F.Supp. 993
(D.N.M. 1985) (“Aamodt 11").
1. Historically irrigated acreage (HIA)
2. Replacement rights, based on Pueblo Lands
Acts of 1924 and 1933.
3. Livestock/stock ponds/reservoirs, other
catchments, andwells.
4. Domestic present and future needs.
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a. Households

b. Community infrastructure

¢. Economic devel opment

d. Systemlosses and unaccounted (leaks)

5. Traditional and ceremonial - continuousflows
through Nambe Dam for traditional and
ceremonial purposesrecognized.

6. Bothsurfacewater and hydrologically related
groundwater availableto satisfy Pueblo Indian
water rights.

7. Not subject to forfeiture or abandonment for
non-use.

8. Place and purpose of use within Pueblo can be
changedwithout stateinvolvement.

Senior priority water rightsfor Pueblos.
1. Protected by Congressin 1933 Act, 8 9 (see

Appendix 1).

2. Rio Grande Compact (see Appendix 4).

a. Does not affect Indian rights.

b. Pueblos above Otowi Gauge at San Ilde-
fonso Pueblo - uses have no effect on Rio
Grande Compact delivery requirements,
which are based on measurements at that
gauge.

Indian “trust assets’ include water rights--federal

duty to protect.

1. Tribal rightsto meet present and future needs.
Rooted in Pueblos' aboriginal rights, respected
and protected by other sovereigns, including
Spain, Mexico, and now the United States.

Endangered Species Act - effects on water rights
and water management.

Concern: Office of State Engineer (OSE) allows

non-Indian pumping without water rights, until

stream flows are affected, (see Appendix 2).

1. Economic benefitstaken by junior users.

2. Long-term effectsfall on senior wafer rights
holders- stream flow diminishesand water
table drops.

Water quality standards- federal law recognizes

Tribes can be treated as states for purposes of

setting water quality standards.

1. Severa Pueblos have set standards, othersdo
not.

2. Upstream users can be affected by tribal

standards. See City of Albuquerque v.
Browner, 97 F.3d 415, 423 (10th Cir. 1996)
(Pueblo of Idetawater quality standards must
be met by City of Albuquerque); Montana v.
Environmental Protection Agency, 137 F.3d
1135 (10th Cir. 1998).

APPENDICES

Appendix 1: Fact Sheet on Pueblo Approachto
Regiona Water Planning

Appendix 2: Fact Sheet on New Mexico Water Law

Appendix 3: Fact Sheet on State ex ref. State
Engineer v. Aamodt

Appendix 4: Fact Sheet on Rio Grande Compact
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Appendix 1
Fact Sheet
Pueblo Views of Regional Water Planning

Theinitial Pueblo position in the Jemez y Sangre regional water planning process has been to ook for
ways to be partners with state, based on State recognition that water is a resource over which both jointly
shareregulatory rights and responsibilities. Rather than using the planning processto “ quantify rights,” the
approach was to acknowledge the different types of rights and interests in the resource held by tribes and the
states, but then to work cooperatively to meet reasonable need. This approach isradically different from the
highly adversarial approach now taken by some regionsin the State. Rational water use cannot flourish where
it isawe vs. them approach. To quote POGO, we have met the enemy and it is us. Rational water use can
only come through recognition and respect for each others' rights and needs. Thisis not new. The first water
rights case recorded in New Mexico took this approach.

Theoldest recorded water rightscasein New Mexicoisthe Taosrepartimiento of 1823. During
that period, theapproach waspractical, it respected the senior water right, but looked to meeting need
through cooper ative agr eement. Here are excerptsfrom that basic ruling:

STATEMENT OF WHO HAS THE RIGHT

The natives of this Pueblo of Taos, besides the water of the river which cuts through their pueblo,
have always used the water from the Rio de Lucero for irrigating their cultivated fields, and it
appearsthat they have done so from the period of their paganism,. That is, since the foundation of
their pueblo, with the sole object of enjoying thewater of both rivers, fromwhichitisinferred
clearly that, those natives, from timeimmemorial, have been the sole owners and have complete
right to the water of the Rio de L ucero.

The settlers of Arroyo Seco ... have no right to the source of the Rio de Lucero for theirrigation of
their lands, because the old grant which they claim favorsthem does not givethem theright.

Y our excellency will see from thisreport that the sons of this Puebl o, the aforesaid Indians, are the
oneswho havetheright to the Rio de Lucero.

MEETING NEED

But thisayuntamiento, having pity on the new settlers of Arroyo Seco, considered it carefully at
various sessions and has ordered that one surco of water shall be allowed them from the Rio Lucero
when the water is abundant, and when water is short it shall be given to them proportionately and
according to thejudgement of thisayuntamiento, so that thereisno lack for the first oneswho enjoy
the antiquity and priority, who are the sons of said Pueblo, and the surplus of theseto those resi-
dentsof San Fernando who settled therelong before those of Arroyo Seco.

Taken from SANM (Spanish Archives of New Mexico) Series|, No. 1292; translated by MyraEllen Jenkins,
and quoted in State of N.M. ex rel. Reynoldsv. Aamodt, 618 F. Supp. 993, 9991 (D.N.M. 1985). By allowing
the need to be met, the Pueblo did not permanently give up its senior priority right; it merely allowed othersto
use its water.

Reasonable need isnot awish list, but apractical accommodation in light of all of the relevant facts.

The processis not intended to quantify rights. For example, it isunreasonablefor amunicipality toinsist on
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“right” to a 250 gpdpp (gallons per day per person) minimum need, and at the sametime limit tribal users
water rights, the senior rights holders who have amuch smaller gpdpp dueto clearly inadequate infrastructure,
for the same municipal water uses.

With acknowledgment of the Pueblos' senior rights and other federally reserved water rightsfor the benefit
of Indian tribes, the parties can cooperatively plan to accommodate, to the extent feasible, each other’ sneedsfor
certain specific uses for a certain period. This can be done through voluntary agreement or through legal
process as was done in 1823.

Federal law supports this approach:
The Pueblo Lands Act of 1933, Section 9 states:

Nothing herein contained shall in any manner be construed to deprive any of the Puebl o Indians of
aprior right to the use of water from streams running through or bordering on their respective

pueblos. . For thelands remaining in Indian ownership, and such water rights shall not be subject
to loss by non-use or abandonment thereof aslong astitleto said lands shall remainin the Indians.

FOCUS should not be on rights but meeting need based on recognition of present situation, planning wasto
definethe need at present and into the future for acertain period. The best way to alter thisfocusisthrough
explicit recognition by the State of what the Spanish and Mexican Governments, aswell asthe United States
have recognized - the senior right of the Pueblosto water for their needs. However, it isnot the State’ sjob to
definethat need - that isthe responsibility of tribal governments, just asit isthe responsibility of the State's
communities, under regiona water planning, to define those communities’ needs.
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Appendix 2
Fact Sheet
A Brief Description of Water Law in New Mexico

How New M exico Manages W ater

Since 1907, the New Mexico State Engineer hasregulated water use. Initially the Engineer only had
authority over surface water. Since 1931, this authority appliesto all declared groundwater basinsaswell. The
State Engineer isappointed by the Governor and confirmed by the New Mexico Senate. The State Engineer
must act upon any application for new water uses or any application to change the point of diversion or the
purpose or place of water use (referred to asatransfer). The State Engineer must deny an application when he
determinesthat the usewould result inimpair ment (i.e., diminished suppliesor water quality) to existing users
or that the proposed useis contrary to the public welfar e or conservation of water. After an applicationisfiled
with the State Engineer, existing water users and others may file protests stating why the State Engineer should
not approve the application. If aprotest isfiled, the protestant or the applicant may request ahearing or the
State Engineer may require ahearing. State Engineer decisions can be appealed to the district court.

An adjudication isalawsuit filed to determine “al rightsto the use” of water within a stream system.
Water rightsare never fully determined until there is an adjudication because awater right is measured under
state law by the water put to actual beneficial use. For example, the State Engineer may permit Joe Smith to use
40 acre-feet of water per year. However, if Joe Smith only uses 20 acre-feet under the permit, a court will not
automatically grant Smith aright to 40 acre-feet per year. For purposes of water planning, municipalitiesand
counties are allowed to apply for apermit for sufficient water to meet need for the succeeding forty years.
However, if not used within that time frame, thereis no “water right” to the amount of the permit. The
adjudication beginswith ahydrographic survey of the stream system that maps all water uses, surface and
groundwater. The priority date declared by the user is deemed to be correct until the priority dateis determined
by acourt. Many adjudications are on-going in the Jemez y Sangre Regional Water Planning area, two of which
are: State of New Mexico v. Aamodt (Pojoaque, Nambe and Tesugue Basins ) and State of New Mexico v.
Anaya (Santa Fe River Basin). These adjudications are not completed. In thefuture, therewill likely be another
adjudication in theregion: the adjudi cation of the mainstem of the Rio Grande.

Water quality isgenerally controlled by the New Mexico Environment Department and the Water Quality
Control Commission. The State Engineer, when ruling on applications, can take effects on water quality into
consideration.

Regional Water Planning

The New Mexico legislature enacted a statute in 1987 enabling regionsin the state to plan their water
future. Pursuant to that statute, the Jemez y Sangre Regional Water Planning Council areawas established in
1998. Water planning wasinitiated at the regional level so that unique characteristics of each region of the state
could be equally protected. Regional water plans are to determine future water demand and, based upon the
available supply, determine how the region will balance demand and supply. Through thisprocess, the region
can significantly impact any evaluation of what uses are consistent with the public welfare.

ThePrior Appropriation Doctrine

In water rich areas of Europe and the United States, water is acquired from natural water courses on or
adjacent to a person’ sland. The measure of theright is one of reasonable use. If the useisreasonable, thereis
no limit on the quantity that can be put to that use. Thisiscalled theriparian doctrine. Wherewater is
relatively scarce, the riparian doctrineis not used to define rightsto water. Because of the scarcity of water in
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New Mexico, a different doctrine developed to define rights to water. New Mexico and other western states
use some version of the “Prior Appropriation Doctrine.” The exact origin of the doctrine is disputed. Some
say it came from Californiaminers; at least one New Mexico case finds the origin in the water practices of
the Pueblos; others say it comes from Spain. In New Mexico, two clear principles govern establishment of
water rights:

1. Priority of appropriation shall givethe better right;

2. Water may be used only for beneficial purposes.

Anappropriation meansdedication of water for abeneficial use. Priority of appropriation isoften summar-
izedas“firstintime, firstin right.” Thismeansthat the person who first puts water to use has the senior
priority and each additional user hasajunior priority. The senior priority holder isentitled to receive thefull
guantity of water that the senior priority holder can apply to beneficial use or the maximum quantity permitted,
which ever isless. Junior priority holders must satisfy their uses out of what remainsin the order of their
relative seniority. Thefirst recorded priority call in New Mexico wasin 1823. The ayuntamiento of Taos
determined that, despise that Taos Pueblo owned all of therightsto a stream, since the Pueblo was not putting it
all to use at that time, junior users were permitted to use what was not needed by the Pueblo.

Beneficial use hasnot been fully defined. Only waste and mine dewatering have been ruled to be anon-
beneficial use of water. Unlike other western states, New Mexico has no statute giving any use more beneficial
status over another use. New Mexico statute 72-12-1 does provide adifferent standard to be met for issuance of
adomestic use permit. If water isavailable, the State Engineer cannot deny thistype of permit. Generaly, the
permitted useisup to amaximum of three acrefeet per year. However, when these rights are adjudicated. the
adjudicated right will depend on what has actually been used. A water right may be declared forfeited and it
can beabandoned for non-use.

EstablishingWater Uses

Asdiscussed previoudly, after 1907 or the date when the State Engineer declared authority over any ground-
water basin (1956 for most of the Rio Grande basin), one must obtain a permit to use water from the State
Engineer. These useswill have apriority date of the date the application for apermit wasfiled. When these uses
aretransferred, the priority dateisretained but the amount of water that can be transferred may be significantly
less.

If awater use began before 1907 or the date when the State Engineer declared authority over any ground-
water basin, then the date that the use began determinesthe priority of the right. The State Engineer cannot
adjudicate or determine awater right.

Federal Water Rights

Onfedera lands (e.g., Forest Service, Park Service, Bureau of Land Management), water rightsare
reserved by the United Statesfor use on thoselands. The priority date of federal reserved water rightsisthe
date the United Statesreserved the land for the particular use. not the date that the actual use began. In some
cases, the United States may have state law rights under the prior appropriation system, if, for instance, the
United States acquireslandswith existing, water rights.

Puebloand Tribal Water Rights

The Pueblos of New Mexico can have state law created rightsin some instances where they acquirelands
with appurtenant pre-existing state law water rights. They can have federa reserved water rightswhere lands
outside Pueblo grants have been reserved for them by the United States. Pueblos al so have athird type of water
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right, referred to as” Mechem doctrine” or “aboriginal” water rights. The Pueblos of New Mexico, unlike
many other tribes, reside on landsthat they have never left. Whilethe United States recognized those prior
holdings, thereby giving Pueblo rightsto land and water federal protection, these rights do not depend on any
federal action for their existence. In Aamodt, Judge Mechem held that these rights have the senior priority right
asthe Puebloswerethefirst land holders. Thisright extendsto historically irrigated acres, livestock water -
ing, municipal and domestic uses. Historically irrigated acreage meansall lands used for irrigation as of 1846
and any additional lands placed into irrigation from 1846 to 1924. In addition to senior priority, theserights
cannot belost through forfeiture, abandonment, or other forms of non-use.

Puebl os are governments, and pursuant to their inherent powers as confirmed by federal law, each Pueblo
has authority to regulate water quality and water use by userswithin Pueblo boundaries.

Inter state Stream Compacts

Streams and riversignore political boundaries. Where ariver runsthrough several states, those statesform
acompact to determine each state’ s share. The United States Congress must approve these compacts. New
Mexico isa party to several compacts, including the Pecos, the Rio Grande, and the Colorado River
Compacts. The Compacts obligate the State to deliver water to other states. No matter how vested a water
right might be, if using it violates a compact, it cannot be used. Pueblo water rights are not affected by the Rio
Grande Compact. Compacts can place significant constraints on the water supply available for use.
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Appendix 3
Fact Sheet
State of New Mexico, et al. V. Aamodt, et al.
U.S. District Court No. 6639 M Civil

State of New Mexico v. Aamodt. et al., inthefederal District Court for New Mexico, filed in 1966, isthe lead
case determining the nature and extent of Pueblo Indian water rights. Many important elements of Pueblo Indian
water rights have been decided in the Aamodt case. Theserulings arethe“law of the case” subject to review on
appeal. Decisions, so far, include:

1. Tributary isadjudication unit. In 1971, the federal court decided that adjudication of water rightsin the Rio
Pojoague tributary of the Rio Grande could proceed separate from the main stem.

2. State law rejected for Pueblo rights. The Tenth Circuit Court of Appealsin State v. Aamodt, 537 F.2d
1102(10th Cir. 1976) (Aamodt I) ruled that Pueblo water rights are not governed by State law in measure or
administration.

3. Junior non-Indian wellsrestricted. In 1983, the District Court enjoined the State from issuing domestic well
permits unlessrestricted to indoor use only for “household, drinking, and sanitary purposes.” Thisunpublished
opinion affects over 600 permitsissued, and almost 300 wellsdrilled since January 13, 1983. The District
Court’sOrder filed July 22, 1994 limited defendants’ water rights under subfile judgmentsfor domestic and
livestock wellsto historic beneficial use. In 1999 several parties negotiated asettlement that isavailablefor
these claims. In exchange for accepting amaximum water right of .7 acre-feet, metering and fees, households
joining in the settlement can use water for any non-wasteful purpose.

4. Winters doctrine limited. In 1983 the court decided that the Winters doctrine does not apply to Pueblo Indian
grant lands. Each of the nineteen federally-recognized Indian Pueblosin New Mexico hasaland grant
recognized by Congress. In addition, some Pueblos have “reservation lands,” asaresult of additional action by
Congress or the executive branch. These “reservation lands’ have Wintersrights. Such rightsare for present
and future uses, generally measured by “praticably irrigable acreage (PIA)” but aso by grazing and wildlife
needswhen reserved by United States of Americafor that purpose.

5. Senior Pueblo priority: aboriginal priority recognized. The Aamodt |1 opinion, 618 F.Supp. 993 (D.N.M.
1985) made numerous conclusions of law about water rights during the Spanish and Mexican periods of
sovereignty, aswell as discussion of the Pueblos’ water rights under the United States law. Thefederal court
concluded that Pueblo water rights held the senior priority in relation to “ any non-Puebl o in the stream system.”
It determined that The Pueblos have the prior right to use al of the water of the stream necessary for their
domestic uses and that necessary toirrigate their lands, saving and excepting the land ownership and appur-
tenant water rightsterminated by the operation of the 1924 Pueblo Lands Act. The acreageto which this
priority appliesisall acreageirrigated by the Pueblos between 1846 and 1924. Acreage under irrigation in 1846
was protected by federal law including the Treaty of Guadalupe Hidalgo, and the 1851 Trade and Intercourse
Act. The Pueblo aboriginal water right, as modified by Spanish and Mexican law, included theright to irrigate
new land in responseto need.... The 1924 Act, which gave non-Pueblos within the Puebl o four-square-leagues
their first legal water rights, also fixed the measure of Pueblo water rightsto acreage irrigated as of that date.
618 F.Supp. at 1010 (D.N.M. 1985).

6. Surface and groundwater source. The Aamodt court determined that the Pueblos’ senior water rights apply to
both surface water and hydrologically related groundwater. The Special Master held that this principle applies
to the Wintersrightsfor the 1902 Nambe Reservation.
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7. Purpose of use unrestricted. Subsequent rulings decided that Pueblo water rights can be used for any
purpose within Pueblo boundaries (Order of December |, 1986). No impairment of other uses occurs until
there is a showing that Pueblo uses exceeds the amount of federally-protected water rights.

8. Non-Indian priority. Non-Indians must prove priority on atract-by-tract basis, and not on a state desired
shared aboriginal basis, or ditch-by-ditch basis (Order of February 26, 1987).

9. Pueblos water rights measured by historically irrigated acreage (HIA). The measure of Pueblo Indian
aboriginal water rights was determined on the basis of a 1931 |etter from afederal attorney describing a
hydrographic survey done during the Pueblo Lands Act proceedings. In 1987, the District ruled that the four
Pueblos have first priority rights for water necessary to irrigate 1,094 acres of HIA land.

10. Pueblo Replacement rights. The Pueblos are entitled to first priority water rights acquired, reacquired or
devel oped to replace those taken pursuant to the Puebl o Land Board activities. These additional “ replacement”
water rights have been recognized based on the Pueblos Lands Acts of 1924 and 1933.

11. Hydrology. A major stipulation and order on the hydrology of the basin exists only for the Aamodt case.
The hydrology facts were approved by the Court on May 6, 1993.

12. Duty of water. Puebloirrigation water requirementsinclude theright to divert 4.65 acre- feet. and consump-
tively use 1.84 acrefeet per year, per acre, based on the crop mix in the 1964 hydrographic survey. Thiswill
apply for both Pueblo and non-Indianirrigators.

13. In-stream aboriginal water use recognized. Aboriginal water usefor hunting and grazing on San |ldefonso
Eastern Reservation, or other aboriginal in-stream uses to establish water rights. Right to continuous flows
through Name Fallsrecognized, in alimited amount.

14. Domestic uses. The Pueblo Compensation Act of 1933, in section 9 states. Nothing herein contained shall be
in any manner be construed to deprive any Pueblo Indians of aprior right to the use of water from streams
running through or bordering on their respective Puebl o for domestic, stock water, and irrigation purposesfor
the lands remaining in Indian ownership, and such water rights shall not be subject to loss by hon-use or
abandonment thereof aslong astitleto said lands shall remainin the Indians.

17. Alienation prohibited. Only Congress can terminate or limit the senior priority water rights of a Pueblo.

The Aamodt case continues to produce the guiding principles for Pueblo Indian water rights. The New
Mexico Court of Appealsrelied on the Aamodt rulings about Winters rightsin another water adjudication
involving other Pueblos. See, State v. Kerr McGee Corporation. 898 P. 2d. 1256, 120 N.M. 118, 126 (Ct. App.
1995).

35




Peter C. Chestnut

Appendix 4
Fact Sheet on
The Rio Grande Compact

A. The Compact allocates surface water sof the Rio Grande, first to Colorado, second to the Lower Rio
Grande, below Elephant Butte Reservoir (San Marcial Gauge) based on flows at Otowi Gauge, located within
the Puebl o of San IIdefonso. The Lower Rio Grande, commonly referred to as*“ Texas’ for Compact
administration purposes, includesoneirrigation district in New Mexico and onein Texas. Notethat New
Mexico’ s southern boundary for Compact administration differsby 165 milesfrom the New Mexico state
border with Texas. See El Paso v. Reynolds, 563 F.Supp. 379 (D.N.M. 1983).

B. TheMiddle Rio Grande (between Otowi and San Mar cial Gauges) isentitled to native waters,
according to Compact Article 1V (4), plus storage from El Vado Dam. The Middle Rio Grande includes about
160 miles of the main stem, beginning at San |1defonso Pueblo (Otowi Gauge) and ending around Socorro (San
Marcial Gauge). Thisis“New Mexico” for Compact administration purposes.

C. New Mexico obligationsunder the Compact are described in Article V. That article requires uses of
flow measurements at the Otowi Gauge asthe basisfor determining the delivery requirements at Elephant Butte
Reservoir, “except for July, August, and September.” Groundwater isnot mentioned in the Compact.

D. No Impairment of Tribal Rights: Compact Article XV1 (16) states:

Nothing in this compact shall be construed as affecting the obligations of the United States of
Americato Mexico under existing treaties, or to the Indian tribes, or asimpairing the rights of
thelndian tribes.

E. “Indiantribes’ referred to in the Rio Grande Compact include the Pueblos. The six Pueblos of Cochiti,
Santo Domingo, San Felipe, Santa Ana, Sandia, and Idleta. are all on the mainstem and within the Middle Rio
Grande Conservancy District (MRGCD) service area.

F. Pueblo water law (“the ancient law of the Indians”) isthe basisfor New Mexico’ s prior appropriation
doctrine. See discussion in the Statev. Red River Valey Co., 51 N. M.207,221; 182 P.2d 421 (1947).

G. Congressrecognized and protected Pueblowater rightsin the Middle Rio Grande Conservancy
District Act of March 13,1928. Chapter 219,45 Stat.312. Theseinclude “ prior and paramount” rights for
irrigation and for domestic and livestock purposes. For irrigation, the six Pueblos have “ prior and paramount”
rightstoirrigate 8,847 acres, and co-equal priority withthe MRGCD for “newly reclaimed” lands. Theserights
together total enough water to irrigate over 20,000 acresfor the six pueblos.
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