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FOREWOUD 


This bulletin is published furtherance of the purposes of the Wa
ter Resources Research Act f 1964. The purpose of the Act is stimu
late) spollsor, provi de h)r, and supp l('lllcnt present programs for the con
duct 0 resea.rch, investigations, experiments, urld the training of scien
tists in the field f \vater ;1IId resources Hhieh affect water. The t is 
promotillg a more adcquilt.e o,1tional progral1l of '..Jnter resources research by 
furnishing financial assistance to non-federal rcSe.:1rCh4 

The Act pruvides f,)r estobl ishment of Water Resources Research ti
tutes or Centers at Universities throughout the ;';;It On September I, 
1964, a Water Resources Research ter HOS established in the Graduate 
School an interdisciplinary component of University of Minnesota. 
The Center has the respons 11 ty fen i fying and stimulating University 
research Hith water resources programs f local, Slate and federal 

ies and private organizations throughout the State; and assisting in 
trailling additi.onal scientists work in the Ii 1d of water resources 
through rescJYcil. 

This report is the eleventh in a series 01 puhlications designed to 
presen.t information bearing on water resources research in t>1inllesota and 
the results of some 0 f t1)(' research sponsored the Center. 'fhe tudy 
described in this Bulletin is concerned with elll annlysis and interpreta
ti.on of major court decisions in ~Iinnesot pertoining to l~gal '''ater rights 
and aspects of state and Federal statutes und SlipreUic Court decisions bear
ing on water and related land resources, and recommendations concerning 
ways ,md means for improving ",ater laws. 

The Center plans to sponsor additional research bearing on water lat·} 
in Hinnesota. A research pre,ject R"sources Administration in ~lil1-

nesota" wi I be conduL'ted during the period.lu 1, 1969 through ./une 30, 
1972. The research project will inventory. app se, and evaluate Hater 
resources administration in Hinnesota. The applicntion of w.Jter laws, re
sources alld methods used in Horking [or institutional goals, nature 
each institution's illvolvcment water resources activities, c00rdillation 
between units of government, rigidities in administrative arrangements, 
and institutional factors which have in fluenced \vater resource development 
and management will be examined. This research project will provide com
prehensive background information requi red for effect future tion in 
the important and increasingly complex field of water-resource administra
tion in Hinnesota. 

vii 
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Aspects of "later Resources Law 


in ~Iinnesota 
by 

Raymond A. Haik 
William 

Dav i d 
C. Wa Iton 
L.Hills 

INTROI){JCTION 

This is the second of 
search project "Ilydrologic 

two 
and 

reports assoc Lated wi til the 
Other Aspects of \hlter Lell.,S 

tw
in 

o-year re
~Iillilesota." 

The study started on July 1, 1967 .:md \.,as complet'ed e)l1 JOl1e 30, 1969. The 
first report "Codified and Uncodified State La,"s and ~Iuni'ip.:ll Ordinances 
Bearing on Water and Related Land Resources in Hinnesol:a" (\,Jalt,m, et ai, 
1968) contains reproductions of the llU.l1erous legislative enactments bearing 
on water and related lewd resources. In addition, selected unclldified le
gislative enactments and ordin;:mces of vi I Llges and cities bearing on \vater 
and related land resources which have the force and applicati.on of law are 
presented. All pertinent uncodi fied laws enacted during the 1965 I egis I a
tive session are presented in the first report together with selected un
codified laws of other legislative sessions to provide the reader with an 
insight into the nature and scope of uncodified I in the field 0 water 
and related land resources. The offices of selected villages and cities 
in Minnesota with varying water problems were visited during Fiscal Year 
1968 and a samplin3 0 local ,vater use regulations was compiled. The local 
ordinances presented in the first report indicate the extent to which the 
development and management of Hater resources presently resides in local 
uni ts of governmen t. 

During the Fiscal Year 1969 the study was concerned with the analysis 
and interpretation 0 existing Federal, state, and local legislation and 
major court decisions bearing on Hater and related land resources in Minne
sota. This second report contains a compilation and a discussion of the 
major court decisions in Minnesota concerned \vith legal water rights, a 
discussion of pertinent aspects of states statutes, a discussion f aspects 
of Federal statutes and Supreme Court decisions, and recommendations con
cerning ways and means for improving water laHs. Some of the slIbjects with 
which this second report is concerned include: 

Attorney, Law Firm of Popham, Haik, Schnobrich, Kaufman and Doty - Mpls. 

'!:../ Director, Water Resources Research Center - University of Minnesota. 

3/ Research Assistant, Water Resources Research Center - Univ. of Minn. 

http:applicati.on


Water policies as expressed in Minnesota's water laws, problems associ
ated with differing scientific and legal classifications of water, pro
vincialism and precedent in court decisions, insecurity of existing wa
ter rights, the adequacy of current legislation regulating water per
mits by the Department of Conservation, the adequacy of the existing 
riparian doctrine of water rights, coordination of state agencies, and 
conflicts of federal-state jurisdiction. 
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COMMON I.. AW 

Various sources enunciate the State legal doctrines and principles 
which govern and regulate the use of water and related land resources. 
Those of primary importance are the State constitution, common law, and 
statutory enactments. None of these sources alone are determinative of 
a legal right pertaining to water; rather, each supplements the other. 
Codified and uncodified State laws bearing on water and related land re
sources in Minnesota were compiled by Walton, et al (1968). This section 
is concerned with the source of legal I,ater rights arising from the State 
body of law generally re ferred to as the "common law." 

The common law has been defined as: 

the body of those principles and rules of action, relating to 
the government and security of persons and property, which derive their 
authority solely from usages and customs of immemorial antiquity, or 
from the judb'1nents and decrees of the courts recognizing, affirming and 
enforcing such usages and customs; and, in this sense, particularly the 
ancient unwritten law of England. l 

A Washington federal district court has defined common law thusly; 

The common law consists of those principles, maxims, usages, and rules 
founded on reason, natural justice, and an enlightened public policy, 
deduced from universal and immemorial usage, and receiving progressive
ly the sanctions of the courts. Common law is generally used in con
tradistinction to statute law. 2 

In short, the common law emanates from the judiciary when it is asked to 
resolve an actual dispute between two or mOre litigants. 

Conunon law is important in Minnesota, for many rights and obligations 
pertaining to water and its uses have their origin in a substantial body 
of court decisions. From early in its existence, the Minnesota Supreme 
Court has firmly held that conmlon law constitutes a part of our legal heri 
tage. 3 

1. Black I s Law Dictionary 345-46 (4th cd. 1951). See generally 1 Kent, 

Cornm. 492; , 181 U.S. 92 (1901). 


2. 236 F'. 798, 800 (W.D. Wash. 1916). 

3. "The common law of England, so far as it is applicable to our situ

ation and governments, is the law of this country in all cases in which 

it has not been altered or rejected by statute, or varied by local usage 

under the sanction of judicial decisions." 

~~~~~~~_, 10 Minn. 82 (Gil. 59, 76) 
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CLASSIFICATIONS OF WATERS 

To discuSS the various common law principles and doctrines relating 
to water, certain legal classifications of the physical settings of water 
adopted by the court should be noted. Scientists and engineers are not 
always in agreement with these legal distinctions of water CHalk, 1963). 
Common law adheres to these distinctions and a meaningful discussion of 
classifications must preceed considerations of the common law. 

Waters in Minnesota have been legally cataloged to include the fol

lowing classi cations: 

A. 	 Waters on the surface of the earth. 

1. 	 Di [fused surface waters. 
Waters rain, springs, or melting snow which lie or flow 
on the surface a the earth, but which do not form part uf 
a well-defined body of water or natural watercourse. 

2. 	 Natural watercourses. 
a definite direction of courseA stream of water flm,ing 


in a bed with banks. 


3. 	 Natural bodies of water. 

Surface waters when they have ceased to spread and diffuse 
over the surface or percolate through the soil; when they 
have lost their casual and vagnll1t character, and have reach
ed and come to rest in a permanent mass or body, in a n<ltural 
receptac Ie or reservoi r, not spreading over or soaking into 
the soi I, formi ng a mere hog or marsh. 

4. 	 Artificial surface watercourses. 

a ditch or culvert constructed to carry flowing ,vaters. 

Waters under the surface of the earth.B. 
1. 	 Underg,round waters in defini te streams. 

Waters f in known or defined or ascertainable channels 

or courses. 

Underground percolating waters. 
under-Waters which filter through the ground and collect in 
1< n 0\-.') 1ground cavities, forming springs or what are commonLy 

as \,e 11s. 

3. 	 Artesian waters. 
Waters located in well-defined strata \,hich eventually reach 
an impervious barrier stratum of earth so that when such 
a stratum is tapped, pressure produces an artesian I«,ll. 

These "classes" of Ivaters have been developed largely in court deci
sions and common 1m, adheres these distinctions and associated defini
tions. The definition of surface watercourses distingoishes between natu
ral watercourses, natural bodies 0 f ;-Jater, and arti [icial waterways or 

I, 

accumulations of water. Notwithstanding, the common law substantive prin
ciples applicable to surface watercourses in Minnesota generally are not 
altered or affected by these distinctions. 

Waters in Minnesota also have been legally classi fied as follows: 

A. 	 Public Waters 

1. 	 Natural watercourses 

2. 	 Natural bodies of water 

3. 	 Artificial surface watercourses 

All waters in streams and lakes within the State which are 
capable of substantial beneficial public use. 

4. 	 Underground waters in definite streams. 

5. 	 Underground percolating waters. 

6. 	 Artesian waters 

Indirectly declared Public Waters through statutory means for 
Department of Conservation to regulate the use of underground 
waters. 

B. 	 Private Waters 

1. 	 Diffused surface waters 

This classification is based on Chapters 105 and 106 of the SlaLe's 
statutes in which the Legislature declared certain waters lo belollg to the 
public and provided the statutory means for the Department of Conservatioll, 
District Courts, and County Board's Control to regulate public waters. The 
court, in order to delineate the extent of public use, has stated that: 

Public use comprehends not only navigation by watercraft for commercial 
purposes, but the use also for ordinary purposes of life such as boat
ing, fowling, skating, bathing, taking water for domestic or agricul
ture purposes, and cutting ice. 

A natural watercourse is defined as "a stream of water flowing in a 
definite direction or course in a bed with banks, III, or as "a stream of 
water and its channel, both of natural origin, where the stream flows con
stantly or recurrently on the surface of the earth in a reasonably defi 
nite channel."5 The Minnesota Court defined a natural watercourse in 
Collins v. Wickland6 as follows: 

In order to constitute a 'natural watercourse' the flow ordinarily must 
have some substantial permanency and continuity and must be a part of a 
well-defined stream or body of water.? 

4. 	 56 Am. Jur. Waters, §6 (1956). 

5. 	 Restatement, Torts §841 (1939). 

6. 	 251 Minn. 419, 88 N.W. 2d 83 (1958). 

7. , 88 N.W. 2d at 86 [emphasis added by court; footnote omittedl. 

5 



The court here stresses that physical characteristics such as topography, 
volume, and continuity of flow will be detenninative of what constitutes 
a natural watercourse. 8 

Natural bodies of water normally bring to mind lakes or ponds. This 
classification of water is to be distinguished from a stream or natural 
watercourse in that a lake or pond is water in a natural state of rest, 
while water in a stream has a natural motion or current. 9 The Restate
ment of Torts defines a lake as "a reasonable permenant body of water sub
s tantially at res t in a depression in the surface 0 f the earth. . ." 10 
While the Minnesota court has not specifically defined a natural body of 
water, the court, in discussing when casual surface waters lose their cha
racteristics as such, has described what appears to be a lake or pond: 

And such waters (surface waters), when they have ceased to spread and 
diffuse over the surface or percolates through the soil; when they 
have lost their casual and vagrant character, and have reached and 
come to res t in a permenant mass or body, in a natural receptac Ie or 
reservoir, not spreading over or soaking into the soil, fonning mere 
bog or marsh, cannot be regarded as surface waters any more than they 
can be after they have entered into a stream. 11 

Although this apparent definition of a lake or pond appears in an early 
case, no revision or addition to that language can be found in any sub
sequently reported decision. There appears to be no reason why this de
fin it ion wou ld not be reiterated by the court today if called upon to de
fine a natural body of water. 

The Schaefer case is the only Minnesota case making a distinction be
tween natural streams and lakes or ponds. Subsequent decisions generally 
treat the two classifications the same. In the case of In re Judicial 
Ditch No. 9,12 the court in reference to the Schaefer case stated that 
"when surface waters reach and become a part of a natural stream or per
manent body like a lake, they lost their character as surface waters and 
are governed by a different rule."13 In the Collins case, the court in 
defining watercourse referred to "a well-defined stream or body 
of water." Consequently, in applying the common law principles to Min
nesota's streams, lakes, and ponds, these classifications are treated the 
same and all are referred to as natural surface watercourses. 

8. Id., 88 N.W. 2d at 86. 

9. 56 Am. Jur. Waters, S50 (1956). 

10. Restatement, Torts S842 (1939). 

11. Schaefer v. Marthaler, 34 Minn. 487, 26 N.W. 726, 727 (1886). 

12. 152 Minn. 544, 188 N.W. 321 (1922). 

13. Id., 188 N.W. at 322. 

14. Collins v. Wickland, supra note 13, 88 N.W. 2d at 86. See generally 
Petraborg v. Zonte11i, 217 Minn. 536, 15 N.W. 2d 174 (1944), where the 
court appears to make no distinction in applying common law doctrine to 
streams and lakes and ponds, mainly treating these different classifica
tions as natural watercourses. 
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In classifying artificial surface watercourses, the Minnesota court 
app lied its definition 0 f "watercourses" and then distinguished the words 
"natural" and "artificial.,,15 Generally, the tenn "artificial surface 
watercourse" has been used to describe a ditch or culvert constructed to

16 carry flowing waters. Another definition of an artificial watercourse 
is a "raceway," which has been judiCially described as "an artificial ca
nal dug in the earth, or, as it is expressed in the conc Ius ions of law, a 
channel cut in the ground.,,17 An artificial surface watercourse may ori 
ginate from a natural watercourse. Such would occur when "the flow of a 
stream of water has been diverted from its natural channel, Or obstructed 
by a permanent dam. ,,18 An artificial watercourse may be created by a con
duit or channel to carry waters around the original bed of a natural water
course. 19 Finally, an artificial watercourse may in effect be part of, or 
an extension of, a natural watercourse. This situation develops where a 
person had deepened, widened or otherwise altered a natural channel or wa
tercourse. 20 

In Minnesota, the definition of diffused surface waters is well set 

tled. The Supreme court has stated that: 


'Surface waters' consist of waters from rain, springs, or melting snow 
which lie or flow on the surface of the earth, but which do not form 
part of a well-defined body of water or natural watercourse.21 

These waters do not lose their character of diffused surface waters by 
merely lying stagnant or inactive in swamps or sloughs, nOr because they 
ulay be absorbed by soaking into marshy or boggy land where they collect. 22 
Furthermore, flow of surface waters over the years which results in a 
visibly worn channel does not produce a natural watercourse. Rather, such 
courses are referred to by the courts as minor natural and artificial 

15. For example, Bush v. City of Rochester, 191 Minn. 591, 255 N.W. 256, 
258 (1934), the court referred to "a natural well-defined or an artificial 
well-defined channel." 

16. See,~, Greenwood v. Evergreen Mines Co., 220 Minn. 296, 19 N.W. 

2d 726 (1945); In Re Judicial Ditch No.9, supra note 19. 


17. Wilder v. DeCou, 26 Minn. 10, 1 N.W. 48, 53 (1879). 

18. Kray v. Muggli, 84 Minn. 90, 86 N.W. 882, 884 (1901). 

19. Canton Iron Co. v. Biwabik-Bessemer Co., 63 Minn. 367, 65 N.W. 643
(1896). 

20. ~,Schulenberg v. Zimmerman, 86 Minn. 70, 90 N.W. 156 (1902); 
Gilfillan v. Schmidt, 64 Minn. 29, 66 N.W. 126 (1896). 

21. Enderson v. Kelehan, 226 Minn. 163, 32 N.W. 2d 286, 288-89 (1948). 
See also Collins v. Wickland, supra note 13; Johnson v. Agerbeck, 247 
Minn. 432, 77 N.W. 2d 539 (1956); Hartle v. Neighbauer, 142 Minn. 438, 
172 N.W. 498 (1919); Schaefer v. Marthaler, Supra note 18. 

22. Hartle v. Neighbauer, supra note 28, 172 N.W. at 499. 
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23drainways or channels for the drainage of diffused surface waters. 

In legally classifying various types of waters, confusion has existed 
between artificial surface watercourses and minor channels which carry off 
diffused surface waters. As discussed earlier, artificial surface water
courses generally refer to ditches, channels, or raceways where waters 
other than diffused surface water run. Distinguished from that classifi 
cation are the various terms reiterated by the court in the Collins case 
to describe the flow of surface waters in minor, well-defined channels. 
Terms used by the court applicable to diffused surface waters are "depres
sion, swale, draw, drainway, ravine, ditch, etc •••• ,,24 

Generally, the term "ground water" is used interchangeably with "sub
terranean water" or "underground water." Ground waters are normally divi
ded into two classes: (1) definite streams; and (2) percolating water. 
No reported Minnesota case has defined a groundwater stream, but resort to 
legal treatises reveals the following general definition: "Underground 
bodies or streams of water flowing in known and defined or ascertainable 
channels or courses.,,25 Although the Minnesota court has not actually de
fined an underground stream, it has mentioned and recognized the existence 
of a "subterranean stream or natural flow of water. ,,26 In light of the 
language of this case, it appears reasonable to assume that the court 
would not deviate greatly from the general definition quoted above. 

Percolating waters have been described as waters which "filter through 
the ground and collect in ~nderground cavities, forming springs or what are 
commonly known as wells. ,,2 Percolating waters may also be found in a stra
tum or earth which is continuously being inundated by the seepage of waters. 28 

In the earlier section discussing classification of water, no mention 
was made of artesian waters. The reason for this is that these walers are 

23. Collins v. Wickland, supra note 13. In this case, the court empha

sizes the fact that a resulting visible channel caused by yearly surface 

water runoff is not a natural watercourse because it is not a true stream 

or ancient watercourse. 


24. Collins v. Wickland, supra note 13, 88 N. W. 2d at 87. See also 

Hartle v. Neighbauer, supra note 28; praught v. Bukosky, 116 Ninn. 206, 

133 N.W. 564 (19l1). 


25. 56 Am Jur. Waters, §L02 (1956). 

26. Hartle v. Neighbauer, supra note 28, 172 N.W. at 499. 

27. Erickson v. Crookston Waterworks, Power'" Light Co., 105 Minn. 182, 

117 N.W. 435 (1908). A more encompassing definition is that found in 56 

Am. Jur. Waters, §102 (1956): "Waters which ooze, seep, or percolate 


the earth, or which flow in unknown or undefined channels, gener
are) referred to as 'percolating waters.'" 

28. See Erickson v. Crookston Waterworks Power & Li ht Co., 100 Minn. 

481, III N.W. 391 (1907 ; Stillwater Water Co. v. Farmer, 89 Minn. 58, 

93 N.W. 907 (1903). 
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generally considered to be part of the 
29ing waters. However, in the case f 


which reached the 

distinguish betw~en 


waters: 


A discussion in tbis case does not Cilll 3 discussiun tile Legill 
principles to pcrcolating watcrs .... Percolating w3tcrs, as distlnguished 
from artesian waters, filter through the g.;~lund; ("hereGs 3rtesLln) \Vil
ters (are) located in well-defined strGta. 

The court describes artesian WGtcrs 
ns those whj ch eventual t·t~.:1ch impervious barrier or stratum of 

that such a stratum is t~pped,pressure produces an artesian weI •. 

HYDROLOGIC ASPECTS OF CLASSIFICATIONS 

The hydrologist, in Contrilst to the courts, CLlssifies c~"tC'r as 
mospheric vapor, soil moisture, groundwater, and surface w~lt('r and recog
nizes that these are merely phases in the continuing circulation or \"atf'r 
in the hydrologic cycle. The interrcL1tinn d InLerdepcndnnce 01 1 

several phases of the bydrologic cycle ~re demollstr3ted in stlldies or t 
processes of precipitation runoff, infiltration, deep percolati(lIl, seep
age, and ion, by which water movE'S [rom one phase to <mot her
(Thomas, 1958 . 

In the hydr~)logic cycle, water evapor~tes from the oceans, Lhe'" bo
dies of water, and the land and becomes a part nf the atmosphere. The 

evaporated moisture is li [ted 3nd carried in the atmosphere until it pre

cipitates to the earth. either on land or in water bodies. The precipi

tated water may be intercepted or transpired by plants, run over the 

ground surface and into streams to oceans, or m<Jy infiltrate into the 

ground. Much of the intercepted and transpired '"~tl'r and som(' o[ the sur

face runoff returns to the air through evaporation. The in[i ltrated water 

is temporarily stored as sol I mol sture at shallow depths or as ground\Ol~ter 

at greater depths which may later [low out o[ rocks as springs, or seep 

into streams, or evaporate or transpire into the atmospbere complete 

the cycle. Complex in detail, the cycle forms the centr~l concept of the 

science of • and it must be kept constuntly in mind when any of 

its different phases are considered. Anything that affects 0[" its 

phases is reflected in some or n11 of the others. 


Water that appears in streams 1nc ludes discharge from groundwaterreservoi rs. The discharge 
of groundwater supports much the dry-sensonflow of most streams after 
water has ceased to flow into streams direct ly 

29. 56 Am, Jur. SIll (1956). 

30. 100 Minn. 481, 111 N.W. 391 (907) and 105 Minn. 182, 117 N.W. 1,35(908). 

31. 1j!., 117 N.W. at 439. 

32. lQ., III N.W. at 394. 
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over the land surface. The rest comes from lakes and swamps \,thieh, like 
groundwater reservoirs, provide temporary storage and thus delay immediate 
run a f [. 

Surface runoff is closely related to precipitation; the relation is 
not a direct one, however. Surface runoff represents the surplus, i any, 
of rainfall and snowmelt after the processes that lead to evapotranspira
tion and groundwater rechar).5e have taken their toll--chiefly the retentive
ness of soil, rock, and plant surfaces and the internal ahsorptive capacity 
o[ soil and suhsoil. These factors, and the suhsequent division of the 
retained \,Jalcr into evapo Lranspi ration nnd groundwater recharge, in turn 
vary with the rate Dnd Conn 0 precipitation, the type and density vege
tation :md the season of the year, the temperature and humidity of the air 
and the vigor or air movement, the type 0 soil :lIlU ts pervious moisture 
content, the conriguration f the land surface, and the type, thickness, 
and atti tude of tile bodies of rock beneath the soil--that is, the geology. 
These condi tions, some ephemeral and some permanent, lead to di [[erences 
in surface runoff, groundwaler recharge, .ctnd evapotranspiration from one 
area to another and from time to ti.me within the same cn·ea. 

GroundlVater exists wherever and Ivhenever subsurface openings are fil
led with \vilter under llydros tat ie pressure (atmospheric pressure or greater), 
and it [ilOVes whenever gravitational forces are great enough to overCOme 
frictional resistancl' to flow. Croundwater is ill motion almost everywhere, 
hecause so long as there arc any interconnected openings at all in n volume 
of rock, and so lOllg ilS water enters the rock at one pressure head and can 
escape ilt a lower head, wilter will move through the rock. Bodies of virtu
ally stilttc groundwater ilre rare. One example might be the water in a 
deeply buri.ed stratum which is underlain by tight rock and overlain above 
by similar rock, and in which the relation other saturated rocks below 
and ahove and to tile land surface is such that there is no appreCiable 
"hydraulic gradient" in the stratum. Even in such bodies there may be vir
tually imperceptible movement 0 water. 

Water r;ets into the groundwater reservoir wherever it is avai lable in 
excess of the field capacity of the soil and can move downward by gravity, 
or wherever and whenever water in a surface body has a higher head thall the 
adjacent groundwater. It nmves through the rocks around, over, under, and 
through obstacles formed by zones of lower permeability; it approaches the 
land surface or a body of surface lVater where the head is lower; and it 
is disch:nged by seepage or sprlng flow lnLo streams, lakes or is dissipated 
by plants by evapotranspiration from the soil. As a phase of the hydro
logic cycle the groundwater reservoir serves as nature I s great delaying and 
storing medium for water (McCuinness, 1963). 

There is a widespread public belief, and recognition in eXisting court 
decisions, that different kinds of water exist to \vhich different rules of 
law can be applied. Such a belief is only natural, for conflicts over the 
use of water arose long before the nature of water, especi.ally groundwater, 
were well understood. The interrelation of water in the several phases of 
the hydrologic cycle is \vell established as a general principle, whether or 
not there is adequate evidence as to the degree of relation in specific 
areas (Thomas, 

To date relatively fe.., conflicts have arisen between users of water 
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from wells and from streams and in Minnesota it is still ible for the 
courts to live with water clasSifications which treat water and 
groundwater as if they were separate and independent resources. However, 
as more complete utilization of water resources is made in various areas, 
it is inevitable that complex problems will arise. These problems can be 
settled only by an adjudication of all water rights, based on full recog
nition of the physical principles r;overning the movement of water through 
the hydrologic cycle under natural conditions and on determination of the 
changes that have been effected by development. 

The segregation of waters may have been practical in days lVhen pollu
tion problems were less impOSing, litigation was among persons in the same 
general locality, and the science of hydrology was less advanced. But to
day, in areas where basin-wide pollution problems are the rule rather than 
the exception, the legal claSSification of waters is weak. Potential 
lutants travel from source to source, without being deliherately 
ged into them. Often these pollutants work harm in areas some distance 
from their place 0 OrJ.gLn. This means that water rights for all sources 
of water must be considered as interrelated (Gindlpr. 1967). 

The legal classifications of water are now known not to be separate 
and distinct, but to be interrelated and interdependent. The minimum flow 
of water in watercourses comes chiefly from groundwater reserVOirs, whether 
from "defined underground streams" or "percolating" water. The maximum 
flow of water in watercourses also comes in part from groundwater reser
voirs, but is likely to include a large proportion of water that was tem
porarily "diffused surface water." "Diffused surface waters" may inclUde 
water from precipitation which has not completed the process of infiltra
tion into the ground or which cannot enter the ground because of imperme
ability of the surface layer, or because the ground is temporarily full; 
overland flows which may either seep into the ground elsewhere or enter a 
lVatercourse or lake or pond; the discharge from groundwater reservoirs at 
springs or seeps; water in sloughs or escaped floodwaters in "watercourses"; 
and marshes and bogs formed by groundwater where the water table rises to 
the surface. Even the snow that accumulates each winter might be designated 
"diffused surface water," for it is not in watercourses, nor is it soil mois
ture Or "percolating" water or water in a "defined underground stream," and 
it is water on the surface. 

Court deciSions and statutes have claSSified groundwaters as (1) defi
nite underground streams and (2) percolating waters. If the characteristics 
of "definite underground streams" inclUde the turbulent flow that character
izes practically all surface streams, this class becomes a small one indeed, 
suitahle only for cavernous limestones, some organic SOils, and rocks which 
have larr;e fractures or other openin!js. In addition, it may be shown that 
the "underground streams" depend upon the "percolating water" for replenish
ment, or vice versa. 

In the nydroiogic cycle, only one phase, soil mOisture, can be truly 
adapted to prevailing concepts of land and its ownership. In other phases 
of the cycle, water may cross property lines as overland runoff upon the 
land surface, as streamflow in watercourses, or as groundwater beneath the 
land surface. And if the water crosses established property lines, a L~nd
owner cannot help affecting the water supplies [his neighbors when he de
velops and uses that water within his own property, nOr can he help being 
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affected by the actions of his neighbors when they withdraw water within 
their property lines. If the quantity of water withdrawn is small, the 
effect at some distance may be negligible; and if the decision is neces
sarily provincial, not only because of the specific hydrologic conditions 
but also because of the water philosophy at the place and time that the 
decision was rendered. This provincialism may not be fully recognized, 
particularly if the fundamental hydrology is not adequately understood 
(naber, et aI, 1958). 

The interconnection between waters in a watercourse and underground 
waters has been recognized in the Public-Private classification of waters. 
The law regarding the interconnection of other water sources, diffused 
surface waters and watercourses, for example, is not so clear. One major 
problem is the common view that di ffused surface waters can be diverted 
and used without liability and that no right can be acquired to the use 
of diffused surface waters. 

RIGHTS IN NATURAL SURFACE WATERCOURSES 

Generally, two legal doctrines are recognized in governing a person's 
right to use waters in natural surface watercourses [hereinafter called 
watercoursesJ. One doctrine, which is most commonly applied in the western 
United States, is that of appropriation. This doctrine is based on the pro
position that "first in time is first in right. ,,33 Priority of use is the 
one important element of this doctrine and a later user of water can only 
concern himself with the unappropriated waters in the watercourse. In 
short, he has no standing to object if a prior user consumes all the water. 
Generally, the use of waters under the appropriation doctrine is governed 
by a type of permit system. Each party contemplating the use of I"aters in 
a watercourse makes application for the use of so much water and he must 

34thereafter diligently use the water for the contemplated purpose. 

The Minnesota Supreme Court has rejected this fundamental element of 
the appropriation doctrine. The court was not persuaded by the argument 
that a prior user of waters in a watercourse may continue to use the waters 
to the exclusion of a later user. The court in 
Co.35 stated: 

•.. it matters not how mllch the ov.'Tler 0 [ land a stream has actually 
used the water, or whether he has used it at all, his right to the use 36 
of it as a riparian owner remains unaffected during any period of time. 

Although the Minnesota court has thus rejected a basic element of the 
doctrine, the permit system adopted by the Ninnesota Legislature embodies 
certain features of that doctrine. However, no express advantage is given 

33. Eddy v. Simpson, 3 Cal. 249 (1853). 

34. Haik, Theories of Water Law, Minn. CLE, Vol. I, No.3, 81, 84 (1963). 

35. 83 Ninn. 339, 86 N.W. 337 (1901). 

36. Id. at 344, 86 N.W. at 338. 
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to a prior appropriator under the }linneso 37
pennit system. Furtherrnore,

certain additional statutory rights to use have been afforded llue
sota's mining indus ry by the legislature. 

The second major doctrine regulating l.vutcr rights in watercourses J S 

the riparian doctrine. This docLrine is primari 1 in ('ffec in the more 
humid eastern slates, includi ~linnesola. The ullderlying basis for this 
doctrine is predicted on o\vnershLp f lands abut dll oJ \-,1atercourse. 
The riparian doctrine is expressed ill l"o SepaL\l theories, tbe 113tllral 
flow theory and the reasonable use theory. 

For purposes of discussil,)J1 of these t\.;o thellries~ vnrious terms s[hHlld 

be defined. First, riparLm lands are ll10se ',hich ahut on <l llatural \vat(,l"
course. Secondly, the owner of "butLing LllIds is nonnCllly referred to as 
a riparian owner. Applying tj,ese terms oj the "nalur"l [[",,," theory. a 
riparian owner would have the ahsolutp rir,ht to the flo\</ of a v,1,Jlercourse 
past his riparian lands in its natur;]l state, nC'iti1er diminishl'd it! quali 
ty or quantity. The naturll1 fle", doctrine does !lol correspond III real i 
in that it would result in almost a total non-liSt' f d tv,ltercourse except 
by the lowest or last dm,vllstream user. No consumpt_ivt.' use by all upSlr('am 
riparian owner "ould be under-talzen bec;lUse the resultant impairment in the 
quantity and quality 0 a \V:lterc()urs(' v,rould give ris Co endless litiga
tion under the natural flow theory. The nnturnl flow doctrine ;Ippe"r,; t"O 

have no vitality in the common law of ~linnpsol;l: "1'1,,", right of a party t 

the uninterrupted and full use of tiIi.' 11ater as it [lmvs naturally past his 

land is not an absolute right. .... 1Q 


MINNESOTA RIPARIAN DOCTRINE REASONABLE USE TlIEORY 

The Minnesota Supreme COLI follows the ri pari;ln doctrine emlh)dying 
the reasonable use theory in decirling relative rights in nature 
courses. The leading case is .:.:.:=-:.::.::..:..::..:.-...:===-:..:.::..:.='--=-:.:.::..:.='-"
the court held: 

His I riparian owner enjoyment must llecessarily oe according to his 
opportunities prior to those below him, und subsequent tu those 'lbove
him, and liable to fled Or abrogated by the rensnnable use 0
the stream by others. 

37~ The permit system, as set out in Minn. SUlt. Ch. 105 (1965), and 
how it alters and affects the common law in Minnesota, will be more ful
ly discussed in a later section. 

38. See Minn. Stat. §105.64 (1965). 

39. 30 Minn. 249, 254, 15 N.W. 167,168 

40. 30 Minn. 249, 15 N.W. 167 (1883). 

41. .!E..:.., 15 N.W. at 168. 
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Application of the reasonable use theory to determine a riparian owner's 
right involves a difficult question as to what usc is or is not reasonable. 
The Minnesota court has expressed no exp 1lei t guidelines to define the 
term "reasonable." The court in the Red River Roller Mills case indicated 
that: 

What constitutes a reasonable use is not a question of law, but of fact, 
to be determined by the jury or the court from all the circumstances of 
the case ..• 42 

The court then went on to say: 

Whenever it appears that any use of a stream by one riparian owner in
terferes with the reasonable use of the stream by a lower riparian owner 
to his injury, either by the interruption, diversion, abstraction, or 
pollution the water, the burden of proof is upon the former to show 
that his usc is reasonable, and the greater the injury is to the lower 
owner the greater necessity for such use must the upper owner show in 
order to establish its reasonableness.· 

USERS OF WATERS 

Generally, riparian owners are the only ones who have the right to 
use waters in a watercourse abutting their lands. Ilowever, the Minnesota 
court has upheJd a riparian owner's grant to allow a non-riparian land
Owner to draw water from a stream across the riparian ol>'11er's estate. 44 

This decision appears to be an exception to the general rule and is con
trary to the permit system which prohibits water use by noo
riparian landowners. 

A riparian owner does not lose his rights to use water through non
use. In Reeves v. Backus-Brooks Co., the court dismissed any suggestion 
that a riparian owner loses hi s rights to use water; 

All persons having lands on the margin of a flowing stream have, by 
nature, certain rights to use the water that stream, whether they 
exercise those rights or not, and they may begin to use them whenever 

11. .. A mere non-user of his right raIses no presumption against 

42. 

43. Id., 15 N.W. at 169. 

44. St. Anthony Falls Water Power Co. v. City of Minneapolis, 41 Minn. 

270, 43 N.W. 56 (1889). 


45. See infra, discussion of Ninn. Stat., Ch. 105 (1966). 

46. , supra note 40, 86 N.W. at 338. 
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This protection of the right to future use was also stressed in the Red 
case where the court rejected the prior users' argu
acquired a special interest by reason of the fact that 

their use of the water commenced some two years prior to the subsequent 
user. 

However, the use and non-use of water by a 
in the court's determination of reasonableness. 
court held that an individual's construction of a stream 
reasonable use of the waters and did not affect an opposite riparian mmer's 
rights. Emphasizing the court's decision was the fact that the latter had 
never made any use of the waters in tbe stream. 

Finally, in applying the reasonable use theory pertaining to the ri 
parian doctrine, the court has treated as equals an upper, lower, and op
posIte riparian owner. No different rights exist by reason of the physi
cal setting of a riparian mmer's lands. 1,'he important criterion is that 
one's lands actually abut the watercourse. 18 

PRIORITIES AS TO COMPETING USES 

Perhaps because Minnesota has a reI ative abundance of water, few cases 
involving a dispute between competing users of water have arisen. However, 
from those few cases considered by the supreme court, an indication of the 
priorities to be afforded to conflicting uses may be sunnised. In a case 
involving a mining company and a resort owner, the court found strong and 
compelling reasons to prevent any diminution in the recreational values 
of the waters in question. 49 The court stressed thar ownership of riparian 
lands resulted in certain propriety rights to enjoy the sandy beaches for 
swirmning, the hunting and fishing opportunities, and the natural beauty of 
scenery of the lake itself for those who view it. When these rights were 
contrasted with the mining company's intention to drain partially the lake 
bed in order to extract iron ore, the court affirmed the issuance of an 
injunction against the mining company based on the following reason: 

It is fundamental that a riparian owner's rights are measured by the 
necessities and character of his use. Paramount among such uses is 
the right to the water for ordinary domestic and manufacturing purposes 
•.• Here Youngstown intends, for private gain and on a purely c0ITn11ercial 
basis, not only temporarily to divert but completely to drain the waters 
from the eastern section of the lake for mining operations that will 
extend over a period of 20 years. The eastern section, once the source 
of excellent bass fishing, will be converted into an industrial enter
prise in which plaintiffs have no interest. In fact, Youngstown's COn

47. 44 Minn. 367, 46 N.W. 561 (1890). 

48. See 
~., 

49. Petraborg v. Zontelli, 217 Ninn. 536, 15 N.W. 2d 174 (1944). 
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templated operations far exceed a reasonable use within the meaning of 
our declsions. 50 

Although the court stated that ordinary domestic and manufacturing uses of 
water were of equal importance, the recreational and aesthetic uses of one 
of Minnesota's numerous watercourses here took priority over the contempla
ted commercial use. 

The most clear expression of a common law priority of use is conttined 
in St. Anthony Falls Water Power Co. v. St. Paul Water Commissioners. 5 

Here, the court held that the public use of water is paramount and takes 
priori ty over other riparian uses. In affirming the Minnesota court's de
cision, the United States Supreme Court stated: 

Whatever may be the rights of the plaintiffs in error [riparian owners] 
under their charters or as the riparian owners of land to build and 
maintain their dams to the center of the stream, there is no [Minnesota] 
decision cited which holds that they are entitled to the use of all the 
water which would naturally flow past their lands and over their dams 
so constructed, nor has the state court decided that the only right of 
the state, to which the alleged right of the plaintiffs in error is sub
ject or subordinate in any way, is limited to the right of the state to 
control or use the bed of the stream and the waters therein for purposes 
of navigation only.52 

Supporting this common law principle of a municipality's paramount priority 
to the use of waters for a public purpose is the case of Mitchell v. City 
of St. Paul,53 where the Minnesota Supreme Court held that thQ public right 
to the use of waters for a water supply of inhabitants of a city is supreme 
to all other rights, including those of riparian owners. 

Another case dealing with the rights of competing users, Sanborn v. 
People's Ice Co., 54 involves the removal of ice from a lake for commercial 
purposes. A summer resident~'owning property on the lake brought an action 
to prevent an ice company from cutting and removing large blocks of ice 
because such conduct lowered the water level the following summer. Again, 
the court ruled in favor of the domestic user by holding the commercial ac
tivity unreasonable. In sho~t, emphasis was placed on common users' rights 
in domestic uses of waters. s 

50. Id. 15 N.W. 2d at 182. 

51. 168 U.S. 349 (1897). 

52. Id. at 371. 

53. 225 Minn. 390, 31 N.W. 2d 46 (1948). 

54. 82 Minn. 43, 84 N.W. 641 (1900). 

55. It should be noted that this case arose under a statute prohibiting 

the removal of water where the result would he a lowering of the lake 

level. By reason of the ice company's demurrer to the complaint, it ad

mitted that its conduct, in fact, lowered the level of the lake. How
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56The case of Meyers v. Lafayette Club involved an action to enjoin 
the Lafayette Club from using the waters of Lake Minnetonka to sprinkle 
its golf course. The club's use of the waters allegedly impaired other 
riparian owners' swimming and boating activities. In the course of its 
opinion, the court asserted that the clUb's "sprinkling of its ground bor
dering on the lake was not a commercial or artificial use."57 Further, 
the court held that the sprinkling was not unreasonable and did not prevent 
the other riparian owners from enjoying their respective rights. 

Consequently, the court did not enJol.n the Lafayette Club from using 
the waters for sprinkling because a "riparian owner has the right to make 
reasonable use of the water for domestic, agricultural, and mechanical 
purposes. "58 Simi lar competing users, therefore, who are in dispute as 
to use of the same waters, whether for domestic, cownercial, agricultural 
or mechanical purposes, thus face the burden of establishing the reasonable
ness of their conduct in light of all the circumstances. And as the Meyers 
case illustrates, the fact that one competitor is using the waters for con
sumptive purposes is not prima an unreasonable use. 

LEGAL DIFFERENCES WITH RESPECT TO STREAMS, 
LAKES, PONDS AND WATERCOURSES 

As discussed earlier, the common law does recognize various classific
ations of waters. Just as no distinction in the application of substantive 
common law rules are made regarding natural and artificial watercourses, 
the Minnesota Supreme Court has failed to apply different principles to 
lakes, ponds or watercourses: " .•• the common law is that the same rules 
as to riparian rights which apply to streams apply also to lakes, or other 
bodies of still water. "59 Consequently the reasonable use theory adopted 
by the court in formulating rights under the riparian doctrine does not 
vary, notwithstanding the numerous legal classifications. 

NAVIGABLE WATERS 

The doctrine of riparian rights in watercourses involves common law 
principles of navigability. The determination of whether waters are navi

ever, from the facts before the court, this is not quite so certain. 
Consequently, the Sanborn decision is not as strong a precedent for 
domestic use priority as appears. 

56. 197 Minn. 241, 266 N.W. 861 (1936), 

57. ]i., 266 N.W. at 866. 

58. rd., 226 N.W. at 865. 

59, Lamprey v. State, 52 Minn. 181, 198, 53 N.W. 1139, 1143 (1893). 
This principle has been reaffirmed in supra 
note 56. 
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gable or not is relevant in situations where the stale, public, and ripari 
an owners all assert rights in the use of waters and ownership 0 f underly
ing beds. 

There has been one reported case in Minnesota where a riparian owner 
directly contended that the right of another riparian owner to use the wa
ter in a navigable watercourse is more restricted than a right to use waters 
in a non-navigable watercourse. 60 The court rejected the argument of re
stricted rights in navigable waters by saying that a riparian owner is en
titled to the use of waters for any purpose as long as he does not obstruct 
navigation. 

61
Minnesota Lest of navigability. - The early case of Lamprey v. State

expressed the following test in determining whether a watercourse was navi
gable: 

••• under present conditions of society, bodies of water are used for 
public uses other than mere commercial navigation, in its ordinary sense, 
we fail to see why they ought not to be held to be public waters, or na
vigable waters, if the old nomenclature is preferred. Certainly, we do 
not see why boating or sailing for pleasure should not be considered 
navigation as well as boatin" or sailing for mere pecuniary profit. 
Many, if not most, or the meandered lakes of this state, are not adapted 
to, and probably will never be used to any great extent [or, commercial 
navigation; but they are used--and as populations increase, and towns 
and cities are built up in their vicinity, will be sti 11 more used--by 
the people for sailing, rowing, fishing, fowling, bathtng, skating, tak
ing water for domes tic, agricultural and even ci ty purposes, cutttng ice, 
and other public purposes which cannot now be enumerated or even antici 
pated...• We are satisfied that, so long as these lakes are capable 
use for boating, even for pleasure{, they are navi"able, within the reason 
and spi rit of the common-law rule. 2 

The rule navigability thus adopted by the Minnesota court incorporales 
recreational uses into the definition of commerce in determining whether 
a body of water is navigable. The substance of this test has been adopted 
by the legislature in enacting Section 105.38 which provides: 

.. • all waters in streams and lakes within the state which are capable 
of substantial beneficial public use are public waters ... The public 
character of \.;ater shall not be determined exclusively on whether it 
is a body or stream of water which was navi3able in fact or susceptible 
of being used as a highway for commerce ••• 6 

Federal test of navigability. - The Supreme Court of the United States 

60. Horrill v. st. Anthony Falls Water Power Co., 26 Minn. 222, 2 N.W. 

842 (1879). 


61. Supra note 59. 

62. ~., 53 N.W. at 1143-44. 

63. Minn. Stat. § 105.38 (1965). 
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in United States v. Holt State Bank,64 in declaring the Minnesota noncom
mercial navigability test to be an erroneous standard, held that water
courses are navigable "when they are used, or are suceptible of being used, 
in their natural and ordinary condition, as highways for commerce, over 
which trade and travel are or may be conducted •.. "05 

Since that Supreme Court decision, the Minnesota court has generally 
adhered to the federal standard. 65 As a result, numerous lakes and streams 
in Minnesota are not navigable under the federal test. The restrictive na
ture of the federal test in its application to riparian rights in use of 
waters has been reduced by the decision in Johnson v. Seifert67 where the 
court stated that: 

It is not to be overlooked that the federal test of navigability is de

signed for the narrow purpose of determining the ownership of lakebeds, 

and for the additional purpose of identifying waters over which the fed

eral government is the paramount authority in the regulation of naviga

tion. Whether waters are navigable has no material bearing on riparian 

ri"hts since such rights do not arise from the ownershio of the lakebed 

but as an incident of the ownership of the 


OWNERSHIP OF WATERCOURSES, BEDS Al\TO OVERLYINC WATERS 


Non-navigable watercourse. - Since the case, the federal test 
of navigability probably is most important in area of determining the 
ownership of lands underlyin" watercourses. When a body of water is deter
mined to be non-navigable, the owners of abutting land have an ownership 
interest in the bed 0 r the lake. 69 The riparian owner of a non-navigable 
watercourse therefore owns the fee of the bed of the body of water subject 
to regulation by the state_of Minnesota, and subject to the common rights 
of otber abutting owners. 

Not only do riparian owners O~1 the bed, but they enjoy the exclusive 

64. 270 U.S. 49 (1926) . 

65. rd. at 56. 

",,":~-'-""":-7""'-~"'::< 251 Minn. 521, 89 N.W. 2d 661 (1957), cert. 
224 Minn. 

67. 257 Minn. 159, 100 N.W. 2d 689 (1960). 

68. rd., 100 N.W. 2d at 694 [footnotes omitted. 

69. Lamprey v. State, supra note 59. See also 

Iron Mining Co., 237 Minn. 332, 54 N.W. 2d 912 

~, 90 Minn. 125, 96 N.W. 44 (1903). 


70. supra note 65A; State v. Adams, supra note 65. 
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right to use the waters overlying the bed of the non-navigable watercourse. 
This principle was declared in the early 1900's by the Minnesota court: 

It is elementary that every person has exclusive dominion over the soil 
which he absolutely ov.'I1S; hence such an owner of land has the exclusive 
right of hunting a~d fishing on his land, and the waters covering it. 7l 

Thus, the determination that a watercourse is non-navigable gives rise to 
the common law principle that the bed of the lake belongs to those riparian 
owners who may use the overlying water for all purposes. However, the Min
nesota court has given indication that the public character and regulation 
of water may restrict a riparian owner who owns the underlying lakebed from 
exercising exclusive dominion of the overlying waters. 72 

Navigable watercourses. If a watercourse is determined to be navi
gable under the federal commercial test, riparian owner's water rights 
still exist but are subject to certain interests of the state and public. 
Besides the earlier discussion on Minnesota's riparian doctrine, common 
law ru les provide that riparian owner's tit Ie to lands abutting a navi
gable watercourse extends to the ordinary high-water mark. 73 The state

lon the other hand, owns absolutely the bed of a navigable watercourse. 7 + 
Further, the state owns the waters overlying its heds. 75 

Notwithstanding the state's paramount rights in the bed and waters of 
a navigable watercourse, and the restrictions imposed by the reasonable 
use theory, riparian owners do enjoy certain rights in the use of navigable 
waters. 

Justice Mitchell, 	in the case of 

76 stated the principles 


... he has certain riparian riilhts incident to the ownership of real es
tate borderine upon a navieable stream. Among these are the right to 
enjoy free communication between his abutting premises and the navigahle 

71. 	 Minn. 317, 321, 90 N.I.J. 578, 580 (1902). See 
241 . 103, 63 N.W. 2d 278 (1954); 
. 363, 100 N.W. 94 (1940); 

, 207 ~1inn. 126, 290 .Ii. 222 

72. 	 supra note 5, Johnson v. Seifert, supra note 65A. 

73. State v. Korrer, 127 ~linn. 60, 148 N.W. 617 (1914). 

74. E.g., supra note 65; Lamprey v. State, 
supra note 

13 425; 7 N.W. 2d 342 (1942); Lamprey 
this instance means that the state 
capacity in trust [or the public. 

76. 31 ~\inn. 301, 17 N. '<J. 626 (l883). 
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channel of the build and maintain suitable landings, piers, 
wharves, on his land, and to extend the same there from 

into the river ~~~~~~~~~~~~~~~L-~~~~~~~~~~~~~~~ 

and to this extent =====~ 
of the stream, the paramount public right 

gatio n • ,', ,', _:, Th~se ~iparian right~ are pro~ertyJ,
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away without paylng Just compensatlon therefore.
 

Thus, a riparian owner has the right to use the lvaters of navigable water
course and the state cannot deny him access to those waters. He can en
croach on those waters pursuant to permit up to the he does not 
impair the waters' navigability or other public purpose. 

An important doctrine in ;-linnesota mentiol1ecl earlier is the state's 
ownership of navigable waters and the underlyin14 bed. This doctrine is 
commonly referred to as the ~linnesota Trust Doctrine. The fundamental as
pect of the doctrine is that the stJte, in its sovereign capacity, acts as 
trus tee for the peop Ie and ho Ids the nav igab I C \"0 ters an c1 the 1ands under 
them for public use. 79 The trust, [or the exclusive heneHt of the pub I ic, 
enables peoplL to use and enjoy the waters or ~linnes()ta equally ;1I1d in com
mon with riparian owners. The court, in order to delineate the extent of 

public use has stated that: 

Public use comprehends not only navigat ion l.Jatercraft cnml1lerc 1al 
purposes, but the use also ordinary purposes of life such as boat ing, 
fowling, skating, bathing, taking water for domestic or agriculture pur

poses, and cutting ice. 80 

As a result of this conunon law rule enabling non-riparian Ol·mers to 
the countless number of natural watercourses of the state, the 
s igni ficance of the federal tes t 0 f navigabil it y becomes appnrent. By ap
plying the more restrictive federal nilVigabilily test, the public would be 

deprived a f access to, and enjoymen t of, numerous Minnesota lakes and 
streams. Recognizing this problem, the Minnesota court responded in a 
series of cases, commencing with State v. Bollenbach,8l by distinguishing 
between the overlying waters and the bed of a watercourse. The distinctinn 
was clearly articulated in 1958 when the court said that "the ownership f 
beds of streams and lakes is quite a different matter from the right to con

trol 

The effect of these holdings is that the federal test is used to deter
mine the ownership of an underlying bed, while the state's non-commercial 
test of substantial beneficial public use as expressed in 
and State v. Kuluvar is used to determine what waters are 

77. Id., 17 N.W. at 628 [emphasis added by court j • 

78. 	 note 68; Lamprey v. State, supra note 59. 

79. 	 Petraborg v. Zontelli, 

80. Nelson v. DeLong, supra note 70, 7 N.W. 2d at 346. 

81. 241 Minn. 103, 63 N.W. 2d 278 (1954). 

82. State v. Adams, supra note 65; 89 N.W. 2d at 678. 
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the Minnesota Trust Doctrine. By applying this dual standard, the court 
has made large, non-navigable bodies of water available for the public use. 
Fortunately, the public enjoys the valuable natural resource of water with

being a riparian owner. 

RICHTS IN DIFFUSED SURFACE WATERS 

Cases which have arisen in Minnesota dealing with diffused surface wa
ters have been limited mainly to the questions of damages occasioned by one 
property mmer dischaq;ing such waters upon the lands 0 f another. No Minne
sota cases have dealt with the collection and use of diffused waters. 

COMMON ENEMY DOCTRINE 

Early in its history, Minnesota adopted 
it applied to diffused surface waters. In 
court enunciated that rule as follows: 

Surface water is a common enemy, which an owner, in the necessary and 
proper improvement of his land, may get rid of as best he may, subject, 
however, to the res triction of the maxim that a man must so use his own 
as not unnecessari ly to injure another. 84 

Although ori ginally adopting the COmmon law rule of di [fused surface water 
as being a common enemy, the court thereafter modified that rule. 

This modification became obvious a few years after 
the court re-examined the COTITIllOn enemy doctrine. In _:::..=:::.::,---:~-::::===" 
the court found the defendant liable for discharge 0 

the plaintiff's lands because defendant's activity in 
persing these waters was not incident to the ordinary use or improvement 
defendant's property. In th e course of its opinion, the court stated: 

... for although, under the common-law rule as to surface waters, which 
has heen adopted in this state, it is held to be a common enemy which 
each owner •.. may get rid of as best he may ... but he must not thereby 
cause it to flow upon the premises of anotller in greater volume or quan
tity than it would naturally otherwise 

83. 36 Minn. 373, 31 N.W. 863 (1887). 

84. Id., 31 N.W. at 864. 

85. 43 Minn. 476, 45 N.W. 1095 (1890). 

86. 	 applying the common 
36 Minn. 53, 29 N.W. 

31 Minn. 224, 17 N.W. 
186, 9 N.W. 767 1881). 
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Under the COllunon enemy doctrine, each case presents a factual situation 
where the court or jury is asked to determine if the alleged wrongful dis
charge resulted from an ordinary improvement as well as whether the dis
charge resulted in a greater quantity of water. 

DOCTRINE OF REASONABLE USE 

Because the common enemy rule was continually modified with exceptions 

and limitations each time it was applied, the court in 1894 adopted the doc

trine of reasonable use in deciding disputes regarding diffused surface wa

ters. 87 In Sheehan v. Flynn, the court held: 


The common-law rule as to liability for the diversion of surface water 
bas been modified in this and other states by the rule that a person 
must so use his own as not unnecessarily or unreasonably to injure his 
neighbor. A circumstance to be considered in determining what is reason
able use of one's own land is the amount of beneH t to the es tate drained 
or improved, as compared with the amount of injury to the estate on which 
the 	burden of the surface water is cast ••. 

We hold that one has a right to drain his land for any legitimate use, 
whether for a railroad track, a wheat field, or a pasture, and whether 
the improvement is directly and wholly for the purpose of drainage, or 
whether it is for some other purpose, and such drainage is a mere inci
dental result. But, if he collect and convey the surface water off his 
own land, he shall do what is reasonable under all the circumstances, to 
turn it into some natural drain, or into some course in which it will do 
the least injury to his neighbor, -- and, if he would prevent it from 
coming upon his land, he must not do so by obstructing some natural drain, 
and thereby hold back the water and flood the land of his neighbor, at 
least if such natural drain is an important one. 

For the most part, the rule of the Sheehan case has been followed by 

subsequent decisions of the Minnesota Supreme Court. In .===~:...,-:..:..-'-":=.:: 


the court noted that the reasonable use doctrine not 

common law or civil law rule of drainage, but had "attained a distinct and 

independent status. ,,89,90 In this case, the court also set out guidelines 

to be utilized in determining what is reasonable: 


1. 	 There is a reasonable necessity for such drainage. 

2. 	 If reasonable care be taken to avoid unnecessary injury to the land 
receiving the burden. 

3. 	 If the utility or benefit accruing to the land drained reasonably 
outweighs the gravity of the harm resulting to the land receiving 
the burden. 

87. 	 59 Minn. 436, 61 N.W. 462 (1894). 

88. Id., 61 N.W. at 463, 466. 

89. 226 Minn. 163, 32 N.W. 2d 286 (1948). 

90. Id., 32 N.W. 2d at 289. 
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4. 	 If, where practicable, it is accomplished by reasonably improving 
and aiding the normal system of drainage according to its reasonable 
carrying capacity, or if, in the absence of a practicable natural 
drain a reasonable and feasible artificial drainage system is adoprted. 9 

While factual disputes still exist as to the reasonableness of the 
discharge of diffused surface waters from one's property to another, the 
court has provided definite standards to assist the trier of facts in its 
decision. In Collins v. Wickland,92 the court clarified the distinction 
between natural watercourses governed by the riparian doctrine and its rea
sonable use theory and visibly worn channels which annually disperse surface 
waters regulated by the Sheehan doctrine. Secondly, the Collins case empha
sized the factual difference between urban and rural areas, illustrating 
that different requirements for drainage exist in each area. The court went 
on to say that even in urban areas, a different approach to drainage exists 
as between commercial or industrial and residential areas. As a result, no 
rigid drainage rule should be applied in each case because factors like to
pography, land utilization and general physical characteristics vary too

9greatly from case to case. 3 The decision in Collins v. Wickland exempli
fies the Minnesota Supreme Court's approach in updating the common law rules 
pertaining to water for present-day rural-urban conditions. 

RIGHTS IN NATURAL GROUND WATERS 

PERCOLATING WATERS 

Various legal theories have been established to govern the use and con
trol of percolating ground waters. The common law or "English" rule pro
vides that percolating waters are a part of the soil on which they flow, 
ooze and seep. Since they are a part of the soil, an owner may do what he 
wants with such waters, at least in the absence of malice or contractual re
lationship, regardless of the effect this may have on abutting or lower land
owners. This rule is also commonly referred to as the absolute ownership 
rule. 94 

Minnesota has rejected the absolute ownership rule and, instead, adop
ted a rule of reasonable use to regulate percolating waters. Before dis
cussing Minnesota's rule, it should be noted that the percolating waters doc
trine of reasonable use is oftentimes used interchangeably with the terms the 
Ame;:-ican Rule and doctrine of "correlative rights." This latter term, how
ever, generally applies when a supply of percolating water is insufficient 
to supply all users, resulting in all common overlying landowners then shar

91. Ibid. See also Johnson v. Agerbeck, 247 Minn. 432, 77 N.W. 2d 539 
(1956) . 

92. 251 Minn. 419, 88 N.W. 2d 83 (1958). 

93. Id., 88 N.W. 2d at 88. 

94. 56 Am. Jur. Waters, § 113 (1956). 
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ing 	proportionately in the available supply.95 A correlative rights rule 
also applies to reconcile disputes between 	owners of separate tracts over

96
lying the same artesian basin or reservoir. 

Although the Minnesota court in the case of Stillwater Water Co. v. 
Farmer97 used the term "correlative rights," the fundamental principles of 
~erm were rejected by implying that one landmmer could use all the 
available percolating waters to the detriment 0 [ another abutting landowner: 

If the collection of these [percolating] waters was essential and neces
sary that defendant might use them for any reasonable purpose, or even, 
if from the evidence, it could be fOClnd that he was competing with the 
plaintiff, and proposed to use the waters for a public purpose, or if 
it were necessary that the natural conditions of his land should be dis
turbed and sub-surface waters drained in order to improve it ... 98 

The language just quoted would appear to indicate that ~linnesota does not 
even follow a reasonable use doctrine for percoLlting Welters. If a man's 
use of percolating waters is not malicious nnd wnsteful, the court seems 
to say he may use and control as much as he desires, to everyone's exclu

sion. 

From this rather harsh language and its implications, the court in the 
Stillwater Water Co. case concluded by stnting the npplicnble rule to be: 

We see no reason why tile maxim, ISO use your OWIl property as not to in
jure another,' should not be applied in a proper case, to percolating 
waters, or why the limitation found therein is not pertinent when reason 

and 	 justice suggest the need of it, ... 

We therefore formulate and announce the rule governing the facts here 
to be that, except for the benefit and improvement of his OHn premises, 
or for his own beneficial use, the owner of land has no right to drain, 
collect, or divert percolating waters thereon, Hhen such acts will des
troy or materially injure the spring of another person, the Haters of 
which spring are used by the general public for domestic purposes. He 
must not drain, collect or divert such waters for the sole purpose of 

was ting them. 99 

95. ~, Eckel v. Springfield Tunnel & Development Co., 87 Cal. App. 
617, 262 Pac. 425 (1928); Katz v. Walkinshaw, 141 Cal. 166, 70 Pac. 663 


(1903). 


96. Erickson v. Crookston Waterworks, Power & Light Co., 105 Minn. 182, 
117 N.W. 435 (1908). Since the Minnesota court treats artesian basins 
separately from percolating waters, the true doctrine of correlative 
rights as it applies to artesian basins is not actually merged into Min
nesota's reasonable use doctrine governing percolating waters. 

97. 89 Minn. 58, 93 N.W. 907 (1903). 

98. Ii., 93 N.W. at 908-909. 

99. Ii., 93 N.W. at 910. 
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The court did place reliance on the fact that a sale of water to the pub
lic was involved here. However, based on the reasoning adopted by theill 
court in a subsequent appeal of the same case, there is nothing to indicate 
that the common law doctrine of reasonable use would not apply in a dis1ute 
between individual landowners concerning the use of percolating waters. 00 

When comparing the court's holding in the Stillwater Water Co. case 
with the reasonable use rules applied by the court in cases involving sur
face watercourses and diffused surface water cases, various similarities in 
the formulation and expression of these reasonable use doctrines are appa
rent. However, there is one major distinction which the Minnesota court 
has made. In the riparian reasonable use doctrine applied to surface water
courses and the reasonable use doctrine applied to cases involving diffused 
surface waters, all affected landowners are given due consideration for 
their needs and possible damage resulting from the flow or unavailability 
of water. In contrast, the Stillwater Water Co. case indicates that if a 
person is in need of all the ground water on his land, he may reasonably 
use that water regardless of the adjoining owners' needs. Such a right of 
complete use is not allowed under the riparian rights doctrine; but until 
the court is asked to re-examine its implications in the Stillwater Water 
Co. case, its language remains unqualified. 

ARTESIAN WATERS 

In the earlier section discussing classifications of water, no mention 
was made of artesian waters. The reason for this is that these waters are 
generall~ considered to be part of the general classification of percolating 
waters. l 1 However, in the case of Erickson v. Crookston Waterworks, Power 
& Light Co., which reached the supreme court twice on appeal,I02 the Minne
sota court did distinguish between percolating waters and artesian waters: 

A discussion in this case does not call for a discussion of the legal 
principles to percolating waters ... Percolating waters, as distinguished 
from artesian waters, filter through the ground; [whereas artesian] wa
ters [are] located in well-defined strata. l03 

While hydrologists do not accept such legal distinctions, the court describes 
artesian waters as those which eventually reach an impervious barrier or 
stratum of earth so that when such a stratuTO is tapped, pressure produces an 
artesian well. l04

I I 
I 

Once the court recognized artesian waters as distinct from percolating
I 

waters, it went out to discuss the doctrine of reasonable use. The dispute 
arose because plaintiff had constructed an artesian well. Defendant, on 

100. Stillwater Water Co. v. Farmer, 92 Minn. 230, 99 N.W. 882 (1904). 

101. 56 Am. Jur. Waters, §lll (1956). 

102. 100 Minn. 481, 111 N.W. 391 (1907) and 105 Minn. 182, 117 N.W. 435 
(1908) . 

103. Id., 117 N.W. at 439. 

104. Id., III N.W. at 394. 
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the other hand, had a contract with the municipality to provide artesian 
waters to the inhabitants. Plaintiff erected various wells, the result of 
which caused plaintiff's well to become useless by reason of the drop in 
the artesian basin level. In the first appeal, the court held that the 
defendant could not deprive the plaintiff of his use of artesian waters. 
The court reasoned that since the doctrine of reasonable use was in effect 
in Minnesota, the defendant could not reasonably deny plaintiff his right 
to obtain the underground waters. Such a ruling would guarantee water to 
the least-developed well in the basin. 

On the second appeal, the court reversed and directed the trial court 
to conduct a new trial by reason of the fact that defendant supplied water 
to residents of the municipality of which plaintiff was only one resident. 
The court indicated that if defendant's acts are reasonable, then: " ... it 
will likewise require [plaintiff] to suffer a reasonable inconvenience for l05 
the common good of others equally dependent upon the same gift of nature." 
In the Crookston cases, the court adhered to the doctrine of reasonable use 
by finding that the action of the City of Crookston in developing a ground 
water supply was not reasonably calculated to injure the property rights of 
another landowner whose well was affected. The effect was to require the 
landowner to develop more completely his well. The court's decision did 
not consider the true correlative rights doctrine since there was no show
ing that a shortage of water existed. 

UNDERGROUND WATERCOURSES 

No cases have been decided in Minnesota pertaining to natural under
ground watercourses. However, language in the Crookston cases indicates 
the rules the court would apply in resolving disputes over the use of under
ground waters. "Why should not analogous rules apply to a lake demonstrated 
to exist underground as to one in plain sight."106 Then, in the second 
Crookston appeal, the court had occasion to say: 

Reasonable use is a question of fact, and if the rule is applicable to 
the use of a stream by an upper and lower proprietor, where both are 
dependent upon it as a motive power ... ,it is applicable here, where all 
the people of the City of Crookston are dependent upon a common source 107 
of supply of water [underground artesian basins] for domestic purposes. 

By reason of this language and other such similar discussion in cases deal
ing with diffused surface waters and surface watercourses there is no rea
son at the present to doubt that the court would not apply the doctrine of 
reasonable use to underground watercourses. Of course, the doctrine of 
reasonable use applicable in this situation would undoubtedly reflect the 
thinking which has been given by the Minnesota court to the riparian, dif
fused surface waters and percolating water reasonable use doctrines. 

105. Ii., 117 N.W. at 441. 

106. Ii., III N.W. at 393. 

107. Ii., 117 N.W. at 441. 

27 



RIGHTS IN ARTIFICIAL WATERCOURSES 

As was discussed earlier, the Minnesota court has recognized the legal 
classification of artificial watercourses, but no appellate court has been 
requested to decide a case where the uses of such watercourses have been in 
dispute. In light of the adoption of common law principles of reasonable 
use for other water c lassi ficatlons, it appears like ly that these principles 
would likewise be applied to disputes involving artificial watercourses. 

Two cases decided hy Minnesota court deal indirectly with the uses and 
respect ive rights f abutting owners in art i ficial watercourses. They are 
important because they reveal the court's tendency to apply the same legal 
principle to both artificial and natural watercourses. In Kray v. Muggli, 
an arti ficial impoundment had existed over 30 years prior to the commence
ment of the lawsuit by an abutting owner who was objecting to the abandon
ment of a dam across a natural watercourse. The court held that the arti 
ficial watercourse has existed for such a time that the riparian owners ac
quired a ri13ht to its continual maintenance. During the course of its 
opinion, the court cited with approval the following language of a Wiscon
sin court decision: 

The watercourse, though arei ficial, may have originated under sueh cir 
cumstances as to give rise to all the rights riparian proprietors have 
in a natural and permanent stream, or have so long used as to be
come a natural watercourse prescriptively ••• 

cites the Minnesota case of 
conclusion to he drawn, of course, 

apply the reasonable use riparian doctrine to artificial, 
natural, watercourses. 

However, the Canton Iron Co. case points out that certain factors must 
be present before the court will treat an artificial watercourse substanti 
ally the same as a natural one. In the Canton case, the defendant had di
verted a natural channel, but not for any great length of time. Further, 
the defendant did so only to improve its lands and never stated that it 
would he a pennanent diversion. Here the court held that the plaintiff had 
no right to rely, and consequently no right to enforce the continual exist 
ence on the permanency of the artificial watercourse. 

Without further cases dealing with artificial ({atercourses, it is dif
ficult to predict with certainty what general principles the court will ap
ply. However, it appears that artificial watercourses will be governed by 
the common law riparian right doctrine which the court applies to disputes 
involving natural watercourses. 

108. Kray v. Muggli, supra note 25; 86 N.W. at 865. 

109. Supra note 26. 

28 

OTHER COM}!ON LAW PRINCIPLES APPLICABLE TO "rATERS IN mNNESOTA 

Various legal principles have been applied by the Minnesota Supreme 
Court to all ,wters and their uses in this state. These COI1Ullon law prin
ciples affect riparian and non-riparian O\.Jl1ers alike and are integrated 
with the other basic principles affecting ({ater. ~lany of these cornmon 1m., 
principles, of course, are altered or modified to some extent by legisla
tive enactments. 

PRESCRIPTTVE RIGHTS 

Prescriptive rights and related prohlems arise in MInnesota where wa
ters have discharged and flooded from persoll's property to another. 

Generally, cases dealing with this flowage problem center around t,.,o situ

ations: (1) riparian oymers and natural watercllUrses; and (2) landowners 

discharging diffused surface waters. 


Riparian owners and ,vatercourses. Prescriptive rights here refer to 

one causing a watercourse to overflo({ another persoll's property for a suf

ficient length of time, thereby giving the actor the right to maintain the 

overflowage continuously. Early cases held that the flooding must be done 


110adversely for a period of 20 years. Presently, the period required to 
gain prescriptive rights is set by statute at 15 years. Although the re
quisite time period has changed, the law relative to prescriptive rights 
remains the same as stated in the case: "To acquire a right by 
prescription to overflow the lands 0 another, it would require 20 years 
uninterrupted adverse use or enjoyment."lll The corollary of this rule 
is that a person whose lands are flooded by another does not generally 
prejudice his rights by mere delay in hringing an action to prevent or eli 
minate the flooding prior to the running f the statutory period. Also, no 
prescriptive rights can be obtained until after the expiration f the time 
period. 

Another criterion necessary to acquire a prescriptive right in the di
version of natural watercourses is illustrated in 
~~~~~~~,Il2 where the court said: 

. •• merely maintaining a dam on one's own land, without thereby raising 
the water, will not create a prescriptive right upon the lands of another. 
It is only the uninterrupted flowin, of such lands [or the statutory pe
riod that wi 11 create such a - 10 

In addition, the flooding of another's lands must produce a benefit to the 

110. 36 Minn. 273, 30 N.W. 886 (1886). 

Ill. Id., 30 N.W. at 887. 

112. 56 Minn. 513, 58 N.W. 295 (1894). 

113. Id., 58 N.W. at 296. 
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land claimant and be adverse to the other landowner's use of his 
land. 

Prescriptive rights may be obtained by the alteration of an existing 
natural watercourse for the necessary period of time in such artificial 
condition. Again, a claimant an accrued benefit to him by rea
son of the changed circumstances. On the other hand, if a person whose 
lands have been adversely affected by the alteration allows such a condi

,'I 	 tion to exist for the statutory period, he will be estopped from asserting 
that no prescriptive rights have accrued to a claimant. "A silent acquies
cence in the maintenance of defendant's improvements for a sufficient length 
of time might give rise to a prescriptive right to continue them perpetu-

The doctrine of prescriptive rights thus affords a landmmer the oppor
tunity to improve his land by diverting or altering natural watercourses 
which flow on his land. This is done by adversely affecting the land of 
another through flooding or otherwise imposing a burden on his neighbor's 
lands. Equally true is the principle that a landowner may acquire prescrip
tive rights in altered or changed watercourses brought about by another. 
This situation arises when a person improves his property with reference 
to a change the watercourse and in reliance on its continuance. When 
such occurs, the court has held, as in the Kray case, that: 

The person who placed the obstruction in the stream, or caused the di
version of the waters, and all those claiming under or through him, are 
estopped upon principles of equity from restoring the waters to their 
natural channel or state. 

Landowner and diffused surface waters. - The common law principles of 
prescriptive rights for natural watercourses are usually equally applicable 
to problems dealing with diffused surface waters. A landowner who has dis
charged diffused surface waters off his lands onto those of another [or the 
necessary ~eriod of time is entitled to continue that conduct as a matter 
of right. 1 8 The manner or method of discharge, whether it be by di tch, 
a tile system, or natural runoff into a ditching system on another s land, 
is immaterial, so long as the claimant receives benefit by his continuous 
conduct for the sufficient time period. 

Again, the important feature of adversity or hostility must be present 

U5 Minn. 536, 132 N. VI. 326 (19U); Baldwin 
, N.W. 1094 (1910). Compare Schulenberg v. 
90 N.W. 156 (1902). 

115. 	 supra note 25. 

116. Minnesota Loan & Trust Co. v. St. Anthony Falls Water Power Co., 82 
Minn. 505, 85 N.W. 520 (1901). 

117. Kray v. Muggli, supra note 25, 86 N.W. at 884. 

118. Schuette v. Sutter, 128 Minn. 150, 150 N.W. 662 (1915). 
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for a claimant to secure prescriptive rights. In Naporra v. Weckwerth, the 
court emphasized the [act that: 

••• if the entry was permissive and, without a subsequent, distinct, and 
assertion of a hostile right, it could never give an easement 

prescription no matter how long continued. 119 

Thus, the acquisition of prescriptive rights in the area of diffused sur
face waters does not depend on consent, agreement, color of title or any 
ini tial 	claim to a legal right; rather these rights are acquired through 
an original hostile or adverse interest to utilize the lands of another to 
the possible detriment of the true owner. 

OBSTRUCTION AND DIVERSION 

Closely analogous to the conmlon law principles of reasonable use and 
prescriptive rights are the principles of obstruction and diversion. These 
later common law rules have been formulated by the court in cases mainly 
dealing with natural watercourses and diffused surface waters. 

Natural watercourses. As discussed earlier, a riparian landowner is 
entitled to the reasonable use of waters which flow past his abutting lands. 
If a riparian 0~1er diverts or obstructs a watercourse in a reasonable man
ner, then no lower or upper riparian owner has any basis from which to ob
ject. However, if a court finds conduct creating a diversion or obstruction 
in a watercourse unreasonable, the common law ~rovides various remedies. 
In one case, 1 0 the defendant permitted 
its logs to up a stream, causing diversion from the natu
ral bed. As a result, plaintiff was deprived of the use of the waters for 
agricultural and domestic purposes. The court granted plaintiff an injunc
tion ordering the defendant to restore the stream to its natural channel, 
saying it: " ••• will enjoin the unlawful diversion of a stream from its 
natural course," and the rule " ..• is the same in case of unlawful obs truc
tions in a stream. "121 

What distinguishes the remedy afforded plaintiff in this case as com
with those cases dealing with prescriptive rights is the doctrine of 

Basically, this doctrine provides that when a person has allowed 
a condition to exist for a length of time during which the actor and others 
relied on the changed condition, the fonner cannot then be heard to complain 
about the present conditions. In short, if a complainant "has slept upon 
his rights,"122 the court will not provide him a remedy for an admitted ob
struction or diversion. 

Another remedy available to a riparian landowner who has been damaged 
by an unreasonable obstruction or diversion of a watercourse is monetary 

119. 178 Minn. 203, 226 N.W. 569, 571 (1929). 

120. 131 Minn. 186, 154 N.W. 968 (1916). 

121. Id., 154 N.W. at 969. 

122. Ibid. 
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damages. This remedy is generally utilized when an upper riparian owner's 
lands are occasionally flooded. Upon the happening of such event, the ~lin
nesota Supreme Court has held that the injured Party's rights are adequate
ly restored by a monetary award. 123 

Common law in Minnesota grants a riparian owner the right to remove 
and eliminate an obstruction in a watercourse. A person exercising this 
right must do so reasonably and not unnecessari ly injure the lands upon 
which he enters. Further, the entry may only be for the purpose of clean
ing or removing the obstruction which has caused the watercourse to flow 
to the aggrieved party's detriment. 124 

The rules relating to obstruction and diversion of natural watercourses 
as evidenced by the above discussion illustrate the approach the Minnesota 
court has taken in other areas of the common law pertaining to water. Speci
fically, no precise statement may be applied to any given situation. Rather, 
the surrounding facts and circumstances of each situation must be applied to 
the nebulous doctrine of reasonable use. Thus, one may obstruct or divert 
natural watercourses, but he may do so only after makin~ "proper and ade
quate provision for passage therein of such waters •.• ,,1 5 In short, a per
son must act reasonably, but what is reasonable is determined only after he 
acts. The effect oftentimes dampens any attempt to obstruct or divert a 
watercourse, even though the result might be beneficial to at least some. 

Diffused surface waters. - The common law principles relating to ob
struction and diversion of natural watercourses are substantially identical 
to the ones adopted in resolving diffused surface water disputes. 126 In 
fact, cases are more numerous in this latter area because Minnesota applies 
the Sheehan v. Flynn doctrine, i.e., a landowner may rid his land of dif
fused surface waters onto another's property in a reasonable manner. The 

doctrine appears to have produced numerous agreements and projec ts 
among in an attempt to provide an overall plan of orderly dis
charge of diffused surface waters into natural watercourses. At the same 
time, of course, more controversies are created between landowners as to 
what are their rights. 

The most recent Minnesota case and diver
s ion of di f fused surface waters is Here, the court 
stresses that the primary criterion drainage activities 
is reasonableness. Thus, factors such as physical characteristics and rural
urban setting all become relevant to determine" ... whether an obstructer or 
diverter of a drainway or drainage channel for surface waters has made a 

123. 129 Minn. 113, 151 N.W. 968 
(1915 ; 80 Minn. 9, 82 N.W. 979 
(l900). 

12.4. , 100 Minn. 167, 110 N.W. 1119 
( D07 

125. Dun. Dig., Waters §10167 (1956). 

126. , 223 Minn. 121, 25 N.W. 2d 708, 714 
(1947 

127. Supra note 84. 
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reasonable use 0 his tract. Other cases decided by the court have 
likewise uniformly held that only when u person has unreasonably diverted 
or obstructed the flow ffused surface waters will he be subject to 
damages or injunc tions. 

Tn a situation where adjoining landowners jointly construct a ditch 
or other drainage channel to carry 0[[ diffused surface waters, rights ac
crue to each party to have the artificially constructed drainage system 
maintained. The test is aguin one of reasonable use and not of negligence

130or due care. The language the court had adopted as the general rule re
garding obstruction and diversion of diffused surface waters in this situ
ation is: 

..• where neighboring landowners unite in the construction of a ditch to 
drain and inlprove their several holdings. each of them is thereafter 
estopped from clOSing the ditch in a way to deprive the others of the 
drainage provided.·-· 

The importance of an agreement or understanding between landowners in or

der for the above rule to become applicable should be underlined. If a 

drainage system is constructed by one person to improve his land and inci

dentally benefits adjoining lands, the adjoining owner cannot demand main

tenance 0 r th at sys tem in the abs enc e 0 [ presc rip tive righ ts . The court 

has held that a temporary diversion of surface waters does not create an 

equitable estoppel which a benefited landowner may assert to demand the 

continuance of that diversion.·- 

TRANSFER AND ASSIGNMENT OF WATER RIGHTS 

The common law in most states provides that waters may not he diver
ted to or used on non-riparian tracts of land. The Hinnesota Supreme Court 
has ruled to the contrary. In the leading case of.~=-,:~==~~==..::.=.:::.:. 
~~~~~~~~~~~~~~~, 133 the court 

a non-riparian: " ... a riparian owner may grant 
a part of his estate, not abutting on the stream, and, as appurtenant there
to, a right to draw water from the stream through bis land. 

128. supra note 8tl; 88 N.W. 2d at 88. 

130. 212 Minn. 525, 4 N.W. 2d 345 (1942). 

131. g., 4 N.W. 2d at 348 [citation omitted 

132. 
supra note 26. 

133. 41 Minn. 270, 43 N.W. 56 (1889). 

134. Id., 43 N.W. at 57. 
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other cases dealing with water power diversion, docks and piers, 
trate the court's treatment of water r~~hts as property rights which 

be conveyed, transferred, or assigned,13. 

A series of Minnesota cases dealing with ri.ghts in submerged lands 
also disclose the principle that certain riparian rights may be alienated 
or transferred to someone other than a riparian owner. The case of 
::..::..:.:::.....:~..:::.~-"=:.:......:::::=~='..:-~~, is the leading case enunciating that 

..• the riparian proprietor hos the exclusive right., .to improve, reclaim, 
and occupy the submerged land, out to the point of navigability, for any 
private purpose, as he might do if it were his separate estate; ... that 
the enjoyment of the right - the use of the premises - need not be associ
ated wi th the use of the upland; ... that when the lond has been rec laimed 
it may be conveyed, according to most of the authorities, apart from 
original upland ••. LJ6 

ons with 

the latest expression of the rule found in 
This principle has been followed by the court in subsequent 

••. we have repeatedly held, thot rights in the shoreline and submerged 
lands olong the lake shore may be separated and disassocioted [rom lit 
toral or riparian rights and transferred to and enjoyed by persons having 
no interest in the original riporian estate. 

The transfer or alienability of riparian rights in submerged lands is 
not an absolute right or privilege enjoyed by riparian owners. Rather, 
this right is modified by the court as follows: 

•.. any grant by the riparian owner transfers only rights which are 
fied, restricted and subordinated to the paramount rights of the state. 

As noted earlier, the state's rights are those held in trust for the public 

to enjoy - recreationol and domestic uses of public waters. 


The COTImlOn la", presently iJppears l,jell settled that riparian rights in 
waters and related lands may be granted, conveyed or otherwise assigned to 
non -riparian owners. However, mention has been made 0 f the permi t sys tem 
in effect in Minnesota, which has on occasion altered the common law. Such 
is the case here, for the state has adopted the position that permits wi 11 

135. ~, 7/+ Milln. 416, 

77 N.W. 217 55 Minn. 

172, 56 N.W. 685, Minn. 211 

52 N.W. 644 (1892); 37, 1 N.W. 


45 (1878). 

136. 43 Minn. 104, 42 N.W. 596, 44 N.W. 1144, 1147-48 (1890). 

137. 213 Minn. 425, 7 N.W. 2d 342, 346 (1942). 

138. Id., 7 N.W. 2d at 347. 
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' d ' . i 1 d 139not be ~ssue to anyone request~ng to use waters on non-r~par an an s. 

WATER QUALITY 

Another equally important doctrine relating to water which the Minne
sota court has had numerous occasions to consider is water quality. The 
early case of illustrates the court's recogni
tion of a quality of water: 

For a supra riparian owner to increase the flow of a natural watercourse 
by draining into it other streams so as to injure a lower riparian owner 
is a nuisance, and actionable by the latter; so also is the fouling of 
the watercourse by the supra riparian owner. 

From this early pronouncement of the availability of a remedy for polluting 
ond fouling of Minnesota's waters, the supreme court has been confronted 
with disputes in two general areas; narnely, (1) private parties affecting 
the quality of waters in a natural watercourse, and (2) municipal corpor
ations' treatment and discharge 0 f sewage disposal. 

In the first general area, the cases decided by the Minnesota court 
indicate that when the question is one of pollution or contamination of 
waters, the doctrine of reasonableness plays an im£ortant role. In the 
leading case of Red River Roller Mills v. Wright,l+l discussing riparian 
rights in waters, the court announced the ru Ie that: 

Whenever it appears that any use of a stream by one riparian owner inter
feres with the reasonable use of the stream by a lower riparian owner, 
to his injury, either by the interruption •.. or pollution of the water, 
the burden of proof is upon the former to show that his use is reason
able ... Subject to the limitations and modifications already stated, 

a right to the natural flow of the water unpolluted past 

In this case, the court held that because sawdust and other refuse was dis
charged from his sawmill into the watercourse, causing great harm to the 
plaintiff's flour mill, the defendant was not making a reasonable use of 
the strea.m. 

Other cases reveal the court's willingness to grant either an injunc
tion or award monetary damages, or both, when one has unreasonably altered 
or affected the purity of a natural watercourse, even though the one com

139. Haik, Theories of Water Law, Minn. CLE, Vol. I, No.3, 96 (1963). 
A more detailed discussion of the permit system and its ramification on 
the common law in Minnesota is found infra. 

140. 18 Minn. 176 (Gil. 163, 165-66) (1872). 

141. 30 Minn. 249, 15 N.W. 167 (1883). 

142. Id., 15 N.W. at 169-70. 
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plaining does not suffer a great economic hardship. In one case, the plain
tiff made no use of the water for household purposes, but only for occasi
onal watering of her dairy herd. The defendant operated a cheese factory 
obtaining a considerable amount of its raw products from the farmers in the 
same county. In its operation, defendant discharged whey into the stream 
flowing past plaintiff's lands. The trial court found defendant's opera
tions "responsible for the sludge and noxious odor that emanates from and 
pollutes this .,~ 

Evidence showed plaintiff's damages to be $63.00 a year in diminished 
rental value of the pasture land. Based on these facts, the appellate 
court affirmed the trial court's action in issuing an injunction: 

••. the discharge of whey upon p lainti ff' s premi ses and inter fering by 
its stanch and disagreeable appearance with plaintiff's proper enjoy
ment of her home and property justified the court in enjoining that 
nuisance. 144 

In another dispute, the defendant had contaminated and polluted a 
spring moJl1ed and used by plainti ff for cOIlrrnercial purposes. Defendant's 
operation of a creosoting plant near the spring had caused defendant to 
construct earlier a sewer to discharge refuse in a nearby stream so as not 
to affect the purity of plaintiff's spring. However, the sewer broke and 
slowly an accumulation of creosote waste seeped into the spring. The court 
held that the pollution of the spring rendered it worthless and affirmed 
the award of damages to the plaintifLl45 

A major source of water contamination and pollution arises from muni
cipal sewage waste and disposal being discharged into Minnesota's lakes, 
rivers and streams. There is no dispute but that a municipal corporation 
may engage in the business of providing sewage disposal and like services 
to its citizenry. This undertaking, however, is a 
function as compared to a governmental or public one 
when a municipal corporation undertakes the treatment of sewa~e and like 
substances, it becomes exposed to the same liabi lity of a private party 
for unreasonably polluting and contaminating waters. 

Various cases illustrate a municipal corporation's liability for pol
luting waters. Generally, its liability is based on negligence in the oper
ation of a sewage plant and not on the original construction of the plant. 
Further, the theory of negligence is sustained on one of two underlying prin
ciples; namely, nuisance or trespass. In llatcher v. City of Staples, the 
court affirmed an award of damages to plaintiff because t.he city's sewage 
plant, " .•. ever since its construction, has collected and deposited on plain

143. Satren v. Hader Co-operative Cheese Factory, 202 Minn. 553, 279 N.W. 
361 362 (1938). 

144. Id., 279 N.W. at 364. 

145. , 122 Minn. 510, 142 
N.W. 

146. See Keever v. City of Mankato, 113 Minn. 55, 129 N.W. 158 (1910). 
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tiff's lands large quantities of foul, decayed, and poisonous 
matter, which polluted the water of the filled the air with of
fensive and poisonous vapors." 147 The rlinnesot..<1 court not only recognizes 
the remedy of damages for one "hose property is adverse ly a ted by po 1
lution, but will also sustain remedy of injunctive relic!'. , in a 
situation ",here th discharge of se'vage ;:lI1d tilth upon the plainti 's lands 
is caused by a muniCipal corporation's continuous <lctlvity, an injunction 
will issue to abate any further discharge. The court in these circumstances 
implies that u continuous nuisance hlill cause irreparable injury and dam
aged party's only satisf<lctory remedy is one o[ an equitable injunctive dec
ree, notwithstcmding the cost and incollvenienc(' to a municipality and i La 
citizens .148 

The Minnesota Supreme Court has even ext a municip;lli 's ILlbil 
ity [or polluting waters from sewage discharge where the majority of lhe 

materials attributed to the pollution C;1me from a private sourn,. In liwse 

situations, the court stresses the that "til<' duty oj 1Il;linten;ll1l'e, re
pair, operation, and keeping of the SC'\.JL'r from ~l nuisilllce resl 
ed on the city.,,149 Consequently, even though the city does not contrl te 

substantially to the eJ fluent dischargc,d by SCHer, as in a e;lse Hhere a 

canning factory caused 85 to percent of the ultimate poIlu 

harm sustained by a party attributc'd to the ipal i ley's 111 dis
charging injurious and noxious materials in~o Slill he 

ascertained and imposed on the Hrong-doer. 


147. 120 Minn. 86, 139 N.W. 140, 141 (1912). 

148. 132 Ninn. 121, 155 N.W. 1067 (19]6). 

149. Huber v. City of Blue Earth, 213 Minn. 319, 6 N.W. 2d 471, 473 
(1942). 

ISO. Id., 6 N.W. 2d at 473. 

151. 203 Minn. 518, 282 N.W. 135 (1938). 
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II 

ASPECTS OF STATE STATUTES 

The discussion of Minnesota's common law illustrated that certain judi.
cial principles have been abrogated or modified by 
These changes are apparent after reading the many statutes that in some man
ner affect waters in Minnesota (see Walton, et aI, 1968). To understand the 
principles and concepts which regulate the use and enjoyment of waters in 
Minnesota, one must not rely solely on one source of law to the exclusion of 
the other in an attempt to "announce" the applicable rule of law. Rather, 
the common law and the statutory law may abrogate, define, restrict, comple
ment, expand, or otherwise clarify the interpretation or construction placed 
on the other. 

General charge and control over the waters of the state and of their 
use, sale, leasing or other disposition is given to the commi.ssioner of 
conservation. l52 He is given the power to devise and develop a general 
water resources conservation program for the state, which program shall 
contemplate the conservation, allocation and development of all the waters I"J 
of the state, surface and underground, for the best interests of the people. ~ 

MINNESOTA PERMIT SYSTEM 

The basic prOV1S:LOnS of the state's statutes dealing with water and 
related topics are found in Chapter 105. From the original enactment up 
to the present, the legislature has sought to establish a water policy for 
the state. Presently, this policy in large part is as follows: 

In order to conserve and utilize the water resources of the state in the 
best interest of the people of the state, and for the purpose of promot
ing the public health, safety and welfare, it is hereby declared to be 
the policy of the state: 

(1) Subject to existing rights all waters in streams and lakes with
in the state which are capable of substantial beneficial public use are 
public waters subject to the control of the state. The public character 
of water shall not be determined exclusively by the proprietorship of 
the underlying, overlying, or surrounding land or on whether it is a 
body or stream of water which was navigable in fact or susceptible of 
being used as a highway for commerce at the time this state was admitted 
to the union. This section is not intended to affect determination of 
the ownership of the beds of lakes or streams. 

(2) The stale, to the extent provided by law from time to time, shall 
control the appropriation and use of surface and underground waters of 
the state. 

(3) The state shall control and supervise, so far as practicable, the 
construction, reconstruction, repair, removal, or abandonment of dams, 
reservoirsL<flnd all control structures in any of the public waters of 
the state. 

152. Minnesota Statutes § 84.027. 

153. Minnesota Statutes §105.J9. 

154. Minnesota Statutes 5105.38 (1965). 
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To enforce and give effect to the declared policy, the legislature provided 
the statutory means for state control and regulations over all waters: 

It shall be unlawful for the state, any person, partnership, or associ
ation, private or public corporation, county, municipality, or other 
political subdivision of the state to appropriate or use any waters of 
the state, surface or underground without the written permit of the 
commissioner previously obtained upon written application therefore 
to the conmlissioner. The commissioner may give such permit subject to 
such conditions as he may find advisable or necessary in the public in
terest. Nothing in this section shall be construed to apply to the use 
of water for domestic purposes serving at any time less than 25 persons 
or to any beneficial uses and rights, outside the geographical limits of 
any municipali ty, in exis tence on July 1, 1937, or to any beneficial uses 
and rights, within the geographical limits of any municipality, in exist 
ence on July 1, 1959. 

Except in the construction and maintenance of highways when the control 
of public waters is not affected, it shall be unlawful for the state, 
any person", partnership, association, private or public corporation, 
county, municipality or other political subdivision of the state, to con
struct, reconstruct, remove, or abandon or make any change in any reser
voir, dam or waterway obstruction on any public water; or in any manner, 
other than in the usual operation of dams beneficially using water prior 
to July 1, 1937, to change or diminish the course, current or cross-sec
tion ot any public waters, wholly or partly within the state, without 
written permit from the commissioner previously obtained. Application for 
such shall be in writing to the commissioner on forms prescribed 
by him. 

It was not until 1963 that the Minnesota Supreme Court considered the 
constitutionality of the regulatory sections of Chapter 105. In 
Kuluvar,156 the courl declared the act to be constitutional, 

It is fundamental, in this state and elsewhere, that the state in its 
sovereign capacity possesses a proprietary interest in the public waters 
of the state. Riparian rights are subordinate to the rights of the pub
lic and subject to reasonable control and regulation by the state ... We 
find no difficulty in holding that the statute is a regulation and that 
it does not unconstitutionally infringe upon any rights of a riparian 
owner, including the rights to use his land above the ordinary low-water 

155. Minnesota Statutes § 109.4l(U, .42 (1965). The commissioner re
ferred to in this provision is the commissioner of conservation. Minnesota 
Statutes §105.37 (2) (1965). His duties are more elaborately set out in 

§105.39 	(1) as follows: 
WATER CONSERVATION PROGRAM. The commissioner shall devise and develop 
a general water resources conservation program for the state. The prog
ram shall contemplate the conservation, allocation, and development of 
all the waters of the state, surface and underground, for the besl in
terests of the people. The commissioner shall be guided by such program 
in the issuance of permits for the use and appropriation of the waters 
of the state and the construction, reconstruction, repair, removal, or 
abandonment of dams, reservoirs and other control structures, as pro
vided by Sections 105.37 to 105.55. 

156. 266 Minn. 408, 123 N.W. 2d 699 (1963). 
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mark, the right to wharf out to the point of navigability, or rights 
arising because of the claimed ownership of the bed underlying any 
waters declared public by Section 105.38. 157 

The permit system thus established curtails to a considerable extent 

the importance of the reasonable use doctrines formulated by judiCial de
cision. This fact was pointed out in the case where the court 

stated that: 

When it is established that the public has access to waters capable of 
substantial beneficial use by all who so deSire, the statute directs 
that the state fulfill its trusteeship over such waters by protecting 
against interference by anyone, including those who assert the common
law rights of a riparian owner. ISS 

The permit procedure creates a system approximating the appropriation 
doctrine. Any person desiring to use surface or underground waters must 
make application to the state. Such application shall be submitted with 
accompanying maps, plans and specifications setting forth the contemplated 
use and appropriation and any other data as the commissioner may require. 159 
Under this system, the decision of what constitutes reasonable use lies no 
longer with the riparian owner but rather with the commissioner of conser
vation. 160 

Certain limitations coupled with administrative practices in the ap
plication of the permit system indicate that the common law doctrine of 
reasonable use has not been discarded altogether. First, the legislature 
exempted domestic users from the provisions of the permit system. Second, 
any beneficial use and rights in water outside the geographical limits of 
a municipality in existence on July 1, 1937 do not come under the provi
sions of the permit system. Finally, any beneficial use and rights within 
a municipality's geographical limits in existence On July 1, 1959 are not 
governed by the permit system. 

Although these enumerated exceptions to the permit system would be 
presumably controlled by common law doctrines of reasonable use, no judi
cial decision has been rendered on this point. As a result, uncertainty 
exists in Minnesota as to whether beneficial uses and rights means actual 
enjoyment or use by a riparian owner haVing rights in water or includes as 
a property concept a right of future use.l 1 

157. Id., 123 N.W. 2d at 706-07. 

158. Id., 123 N.W. 2d at 706. 

159. Minnesota Statutes §105.44 (1965). 

160. Of course, a party aggrieved by the administrative agency has re
COurse under Chapter 105 to a judicial review of the agency's findings 
and order. See Minnesota Statutes §105.47 (1965). 

161. Failure to use the waters does not affect the riparian owner's 
rights to do so in the future. , 83 Minn. 
339, 86 N.W. 337 (1901). 
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Administrative practices in issuing permits to use and appropriate 
waters tend to support the [act that the commissioner looks to the reason
ableness f each separate application. In an interim report by a legisla
tive committee, the commissioner's approach was described thusly: 

Decision is made on each application without reference to standards or 
precedent and achieves legal enforceability on through vague presum~-, 
tion of administrative reasonableness which may unfounded in fact. 62 

The impression from such language is one of legislative disagreement with 
the commissioner's approach. Yet, this test of determining the reasonable
ness of each owner's contemplated use of water is precisely the same crite
rion the court adopts in its application of the common law doctrine of rea

sonable use. 

Two other circumstances indicate the inter-relationship between the 
permit system and the common law concept of reasonable use. First, ~1inne
sota's permit system does not establish any priority f water uses. True, 
other statutory enactments illustrate a preference (j certain use, such 
as in the mining industry,l63 but the legislature has not as yet enacted 
provisions to resolve possible conflicts between competing users. Secondly, 
neither the conmlon law principles nor the permit system ford a riparian 
owner any certainty that his use of water will he deemed reasonable. 
the former, an owner's use is always subject to another's future reasonable 
use of waters. In the latter, the same uncertainty is injected in the sys
tem, for the legislature has decreed that the commissioner retains the right 
to cancel a permit previously issued. In summary, the ~1innesota permit sys
tem in theory adopts an appropriation concept while in practice relies heavi
lyon historical and traditional common law concepts to regulate waters. 

The 1955 Legislature, in creating the Minnesota Water Resources Board, 
provided that the board be composed of members conversant with water prob
lems and conditions within the watershed of the state other than government 
employees. It also provided that the membership of the board could be in
creased by the governor to five members. Hhile the board was given the pow
er to employ such technical and professional personnel as it migbt require, 
funds have not been appropriated to allow for such employment. 

The declared intention of the legislature when creating the Water Re
sources Board was to create a forum where the conflicting aspects of public 
interests involved could be presented and a controlling water policy be 
determined. The intent was to have the issues resolved by one state agency 
conversant with the whole body of water law. The need to effect a systemat
ic administration of water policy for the public welfare out of a code of 
water law contained in numerous statutes was expressly recognized. 164 

162. Report of the Legislative Interim Commission on Hater Conservation, 

Drainage and Flood Control, 1955, p. 17. 


163. Minnesota Statutes 5105.64 (1965). 

164. Minnesota Statutes 5105.72. 
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The board is given authority to decide questions of water policy where 
the use, disposal, pollution, or conservation of water is a purpose, inci
dent, or fact in a proceeding that involves a question of state water law 
and policy.165 The board may also resolve inconsisteneies between statutes 
and may determine the proper application of that policy to facts in the pro
ceeding when the application is a matter of administrative discretion. 

The decision-making power given to the Water Resources Board can be in
voked when the proceeding of an agency involves a question of water policy 
in one or more of the areas of water conservation, water pollution, preser
vation and management of wildlife, drainage, soil conservation, public recrea
tion, forest management, and municipal fllanning. The board's jurisdiction can 
be invoked by petition, by any party to such a proceeding, the governor, the 
agency, the commissioner of conservation, or the director of any division of 
the Department of Conservation, the head of any other department of state, 
and any bureau or division of the federal government whose function is con
cerned in such a proceeding. Moreover, any person or group who the board 
deems representative of any substantial segment of the state or particular
ly able to present evidence bearing on the public interest may so petition. 166 

In addition, the court involved in a matter concerning the question of 
water policy of a nature enumerated in the foregoing paragraph may ask to 
have the matter referred to the board. 167 

Upon such a petition, the proceeding abates until recommendation by 
the board or until 60 days after the conclusion of the hearing before the 
board, whichever is earlier. Consent of the board to hear a matter is 
shown by a brief statement in general terms of the questions of public 
policy that the board will consider. 

The board then is to proceed with all reasonable dispatch to hear, de
termine, and make its recommendations On the questions it has consented to 
consider. The decision of the· board is in the form of a written recommen
dat ion. In the proceeding and upon any judicial review, the recommendation 
is evidence .. ,~ 

The most illustrative example of legislative water policy involved 
the enactments to further the mining of four minerals. The commissioner 
of conservation is permitted by statute to grant permits for the drainage, 
diversion, control or use of waters when necessary for mining. In 1949, 
the legislature granted the commissioner such powers as they related to 
the mining of iron ore and taconite. In 1967, the legislature expanded 
this permit power to copper, copper-nickel, and nickel mining. Permits 
may be granted under this statute upon the following determination by the 

165. Minnesota Statutes 5105.73. 

166. Minnesota Statutes 55105.74, 105.75. 

167. Minnesota Statutes 5105.51. 

168. Minnesota Statutes 5105.77 
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commissioner: 

1. That the proposed drainage, diversion, control or use will be nec
essary for the mining of substantial deposits, and that no other fea
sible and economical method therefore is reasonably available. 

2. That the proposed drainage, diversion, etc. will not substantially 
impair the interests of the public in lands or waters except as autho
rized in the permit. 

3. That the proposed mining operations will be in the public inter
est. 169 

In addition to the amendment of Section 105.64 in 1967, the legisla
ture specifically gave the copper, copper-nickel, and nickel mining indus
tries the right to use water from Birch Lake and the south Kawishwi River 
and, in connection with their operations, to flood or otherwise affect 
lands of the state adjacent to that lake and river subject to the condi
tions that the industry obtain a permit pursuant to Chapter 105, and that 
the water withdrawn from said lake and river be returned to the drainage 
basin from which it is taken in confonnity with the water quality stan
dards established by the Water Pollution Control COIrnuission or other pol
lution control agencies. 

The industry was also required to obtain from the Water pollution Con
trol Commission a permit for the maintenance of disposal systems in connec
tion with such operations. 

No lands of the state are to be flooded without permit, license, or 
lease having first been obtained from the commissioner of conservation. 
The cOlnmissioner is by statute specifically authorized to grant such per
mits, licenses and leases. 170 

Minnesota Statutes Section 93.43 was also amended to provide that the 
business of mining, producing, or beneficiating copper, copper-nickel, or 
nickel is declared to be in the public interest and necessary to the pub
lic welfare, and the use of property therefore declared to be a public use 
and public purpose. Under this statute as well, the commissioner of con
servation is authorized to license the flooding of state lands in connec
tion with any permit or authorization for the public water issued by the 
legislature or by the commissioner of conservation pursuant to law. 

With respect to m~n1ng and prospecting generally, the Department of 
Conservation is, with the approval of the executive council, empowered to 
issue rules and regulations governing the issuance of permits and leases 
for the prospecting for and mining of minerals under the waters of any 
public lake or stream in the state. 171 

Another example of legislative water policy involved enactments con
cerning the establishment, operation, and maintenance of a water supply 

169. Minnesota Statutes § 105.64. 

170. Minnesota Session Laws, 1967, Chapter 556. 

171. Minnesota Statutes § 93.08. 
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system from Lake Superior to, and between the city of Cloquet and the city 
of Duluth. The two not coded acts related to this example are summarized 
below: 

CHAPTER 474--S. F. No. 1656 

Approved May 3, 1963 


An act relating to the city of Duluth, and the city of Clo
quet; authorizing such cities to make, enter into, and execute 
jointly, agreements and contracts for the establishment, oper
ation, and maintenance of a water supply system from Lake Su
perior to, and between such cities, as such cities shall deem 
to be for their advantage and in the public interest; authoriz
ing such cities to apply for and receive grants or loans, or 
both; to issue and sell general obligation bonds or revenue 
bonds to pay for the cost of establishing such water supply sys
tem; and authorizing such cities to adopt and enforce such rules 
and regulations relating to the operation and maintenance of 
such system, and the rates, charges, or rentals to be charged 
for the services supplied by such system. 

CHAPTER 5l8--H. F. No. 1846 
Approved May 20, 1965 

An act relating to the city of Cloquet; authorizing the es
tablishment, construction, operation, and maintenance of a wa
ter supply system from Lake Superior within and without the 
state, and the acquiSition by gift, purchase, and eminent domain 
proceedings of the necessary lands and rights of way therefor 
without governmental approvals: authorizing the issuance and 
sale of general obligation or revenue bonds to pay for the cost 
of such water supply system; and authorizing the adoption and 
enforcement of rules and regulations relating to the operation 
and maintenance of such system, and the rates, charges, or ren
tals to be charged for the services supplied thereby. 

COUNTY AND .nJDICIAL DRAINAGE SYSTEMS 

The county boards of the various counties and the district courts are 
authorized to construct and maintain public drainage systems in accordance 
with Minnesota Statutes Chapter 106. Such boards and courts are also 
authorized by statute to drain in whole or in part lakes which have become 
shallow and have marshy character and are not of sufficient depth or volume 
to be of any substantial public use. A meandered lake is not to be drained, 
except on the determination of the commissioner of conservation that such 
lake is not public waters. 

In connection with the power of the county boards and district courts 
to regulate drainage and control flood waters, such boards are authorized 
to raise, lower, or establish the height of water in any body of water. 
The board or court can construct and maintain all necessary structures and 
improvements for flood control and other public purposes related to flood 
control. The public water policy underlying the drainage legislation is 
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the reclamation of land by the removal Or management of surface l,rater. 

Upon permission of the commissioner of conservation, the county boards 
are given the power to maintain and improve and operate water control works 
for any body or nny part of body of \vater \vhich is si tunted in a single 
county for the following reasons: 

(1) To improve navigation thereon. 

(2) To promote the public health, safety, and welfare. 172 The coun
ty board is 8iven the pm-ler to acquire hy gift, purchase or condenma
tion, any existing dam or control works that may affect the level of 
such waters. The county board is also given the power to acquire 
other land and property needed for the purpose of improving any body 
of 

As to any body of water lying Ivithin a city, village or borough 
this state, such municipality is given the powers to improve the wa
ters as are conferred on the county boards. 

The legislature has prOVided that there shall be no improvements ei ther 
by county boards or by municipalities unless the public have access to some 
portion of the shore of such waters. 

In addition to the general powers granted to all county boards, cer
tain counties are given the additional power to detenlline and award damages 
to property affected by such improvements and to detennine and assess spe
cial assessments against property affected thereby for benefits resulting 
in any way from such improvement. A system of determining such al 
assessments for Hennepin County is set out in Minnesota Statutes 110.127. 

The district courts of any county in this state are empowered to es
tablish a drainage and conservancy district, upon the filing of petition 
complying with tbe statutory requisites found in Minnesota Statutes §111.04. 
Such drainage and conservancy district may be entirely within or partly with
in and partly without any county and include the whole or any part of one 
or more counties. Such district may be for any or all of the following 
purposes: 

(1) 
the 

For the regulation of streams, 
flow of water therein. 

channels, and watercourses, and 

172. 

173. 

174. 

Minnesota Statutes 

Minnesota Statutes 

Minnesota Statutes 

§ 110.121. 

§ll0.l22. 

§110.126. 

46 

(2) For reclaiming or otherwise protecting land subject to overflow. 

(3) For irrigation. 

(4) For the prevention of forest fires. 

(5) For regulation and control of flood waters and the prevention of 
floods. 

(6) For diverting streams or watercourses and regulating their use. 

(7) Regulating the use of streams, ditches, or watercourses for sani
tation and public health. 175 

The district thus created is run by a governing board, one of whom is 
elected as a ident, and one of whom is designated as secretary. The 
plans for the trict as a whole, or for any subdivision, are to be ap
proved by the Commissioner of Conservation. The board is also given the 
power to employ a chief engineer and an attorney.176 

The rights enjoyed by landowners to use the waters of the district 
for any purpose continue as they existed at the time of the organization 
of the district. When improvements made by the district make possible a 
greater, better or more convenient use of or benefit from the waters of 
the district for any purpose, the right to such greater, better or more 
convenient use of or benefit from such waters shall be considered the pro
perty of the drainage and conservancy district, and such rights mav be 
leased or assigned for reasonable compensation to the district. 

All parties desiring to use such waters or watercourses, not land
owners upon the organ.ization of the district, may make application to the 
board of directors for lease or for penllission for such use, preferences 
given first to domestic and municipal water supplies. Districts are not 
allowed to charge for use of water taken by private persons for home and 
farm use or for watering stoc.k. 178 The Drainage and Conservancy Act of 
Minnesota has not been used, and the few districts organized some 40 years 
ago have been abandoned or reorganized as watershed districts. 

WATERSHED DISTRICTS 

In order to carry out conservation of natural resources of the state 
through land utilization and flood control upon sound, scienti fie principles, 
a public corporation known as a watershed district may be established for 
the protection of the pub~!~ health and welfare and for the provident use 
of the natural resources. 

A watershed district is established by the filing of a nominating 
petition with the Water Resources Board. The nominating petition is re

175. Minnesota Statutes §11l.03. 

176. Minnesota Statutes § 111.08. 

177. Minnesota Statutes § 111.22. 

178. Minnesota Statutes §111.23. 

179. Minnesota Statutes § 112.34. 
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control and abatement of pollution and the establishment of a reasonable 
pollution standard [or the waters of the state. 

The commi.ttee i.s to maintain liaison between the pollution Control 
Agency and the conmlunities, industries and persons concerned '4ith water 
resources. It is also to assist in programs designed to inform the pub
lic of the importance of conservation, utili zation and development of the 
water resources of this state, and the prevention, control and abatement 
of water pollution. 185 

SANITARY DISTRICTS 

Minnesota Statutes §115.19 provides [or the creation of a sanitary 
district for the purpose of promoting the public health and welfare by 
providing for an adequate and efficient system and means o[ collecting, 
conveying, pumping, treating and disposing of domestic sewage and garbage 
and industrial waste within the district in any case where the commission 
(now pollution Control Agency) finds there is need, ilnd that such purposes 
cannot be accomplished by any existing agency. No sanitary district may 
be created within 25 miles of the boundary of any city of first class with
out the approval of the governing body f such city and the approval of 
the governing body of every municipality in the proposed district. 

Specifically, such district may: 

(I) Construct and maintain facilities within or without the district 
required to control and prevent pollution of waters within its terri 
tory. 

(2) Construct and maintain facilities within or without the district 
to provide for disposal of sewage, industrial and other waste origi
nating within its territory. The district has the power to require 
any person upon whose premises there is a source of sewage, industrial 
and other waste, to connect the same with its disposal facilities. 

(J) Construct and maintain faci lities within or without the district 
to provide for the disposal of garbage or refuse originating within 
the district, and may require any person upon whose premises garbage 
is produced to dispose of the same through its system. 

(4) Procure supplies of water so far as necessary to accomplish any 
of its purposes. 

CONTROL OF MUNICIPAL POLLUTION 

In order to control water pollution by municipalities, the commission 
(Pollution Control Agency) is granted the power to issue, modify, or revoke 
orders after due notice and hearing for the following purposes when deemed 
necessary to prevent, control or abate pollution: 

185. Minnesota Statutes § U5.17. 
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0) Prohibit or direct the abatement of any discharge of sewage, in
dustrial waste or other waste into the waters of the state. 

(2) Prohibit the storage of any liquid in manner which does not 
reasonably assure proper retention against entry into any waters of 
the s tate that wou Id be likely to pollute any waters. 

(3) Require the construction, installation, maintenance and operation 
by any municipality of any disposal system or any part thereof or the 
reconstruction, alteration or enlargement of its existing disposal sys
tem, or the adoption of other remedial measures to prevent, control or 

lution or discharge of sewage Or other waste by a municipali-

It is specifically provided by Minnesota Statutes~115.43 that in 

exercising the foregoing powers, the commission shall give due considera

tion to the expansion of business, commerce and trade and other economic 

factors affecting the feasibility of any proposed action, including the 

burden on a municipality a [ any tax which may result therefrom. The for

mer Water Pollution Control Commission was required by statute to prepare 
a long-range plan and program for effecting the abatement of pollution 0 

all waters of the state. The succeeding Pollution Control Agency is given 
the specific task of studying and the problems of solid waste 
contl'ol and problems concerning the uses of land in areas of the state which 
are affected by the pollution of air and water and reporting to the gover
nor and the legislature in regard thereto not later than February 15, 1969. 

REGIONAL SANITARY SEWER DISTRICTS 

In order to provide a method by which muniCipalities in a drainage 

area designated by law may join together to prevent water pollution in ex

cess of reasonable standards in that area, the 1965 legislature provided 

in Minnesota Statutes §§ 115.61-115.67 for regional sanitary sewer dis

tricts. The district created by these sections are municipal corporations, 

responsbile for the collection, treatment and disposal of sewage and indus

trial waste and other wastes received from the sewage systems of all muni

cipalities within its corporate limits for the purpose of preventing pol

lution of public waters in excess of the permitted standards. Each dis

trict is responsible for the planning, collection, treatment and disposal 

facilities for all muniCipalities within its drainage area. 


STATE BOARD OF HEALTH 

The State Board of Health is empowered by Minnesota Statutes § 114.12, 
to adopt and enforce regulations to control, among other things: 

(I) The pollution o[ streams and other waters. 

(Z) The distribution of water by private persons for drinking or do
mestic use. 

186. Minnesota Statutes § 115.43. 
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(3) The accumulation of filthy and unwholesome matter injurious to 
public health. 

(4) The general sanitation of tourist camps, summer hotels, and re
sorts in respect to water supplies and the disposal of sewage, gar
bage, and other wastes. 

SOIL CONSERVATION DISTRICTS 

The policy of the state of Minnesota, as articulated by the legisla
ture, is set out in Minnesota Statutes § 40.02, as follows: 

It is hereby declared that it is for the public welfare, health, and 
safety of the people of Minnesota to provide for the conservation of 
the soil erosion, for land resource planning and development, and for 
flood prevention or the conservation development, utilization, and dis
posal of water, including but not limited to, measures for fish and wild
life, and recreational development, and thereby preserve natural resource, 
control floods, prevent impairment of dams and reservoirs, assist in main
taining the navigability of rivers and harbors, preserve wildlife, protect 
the tax base, and protect public lands by land-use practices, as herein 
provided for. 

The underlined portion of this statute was added by the legislature in 1965, 
indicating an increased awareness of water utilization and conservation to 
land r~source planning and development. 

To effect these policies, a state soil conservation committee was es
tablished, and provision made for the establishment of soil conservation 
districts, which districts become governmental subdivisions of the state, 
vested with extensive powers over all phases of soil conservation. 187 

GAME AND FISH MANAGEMENT 

The game and fish laws are found in Minnesota Statutes, Chapter 97, 
and the primary responsibility for their implementation rests with the 
Division of Game and Fish of the Department of Conservation. Of particular 
relevance to the control and use of Minnesota's waters are the following 
powers specifically granted to the commissioner in connection with game and 
fish management: 

(1) The commissioner may enter into contracts with bordering states 
relating to the removal of rough fish in boundary waters between Min
nesota and those states, and to re~ulate the taking and possession of 
fish and mussels from such areas.l 8 

(2) The comnissioner can set aside and reserve for any period he 
deems advisable, any waters of the state in the aid of propagation 

187. Minnesota Statutes § 40.07. 

188. Minnesota Statutes §97.48, Subd. 2 and 3. 
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d . f 'ld . 1 189an protect10n 0 W1 an1ma s. 

(3) The commissioner is empowered to acquire, by gift, lease, pur
chase or condemnation, access rights for the public to waters to which 
the public theretofore had no access or inadequate access, and upon 
~ the public has a right to hunt and fish.190 

~ )The commissioner may designate all or part of any lake which does
~.~exceed 2,000 acres of water, or any streams, as experimental waters 

and establish regulations relating thereto as he deems desirable after 
a public hearing held in the county where the lake or stream or major
portion thereof is 10cated.190 

(5) The cOl11l11issioner may, by gift, lease, purchase, or trade of other 
state lands, acquire wildlife lands, including marsh and wetlands and 
the margins thereof, including ponds, small lakes, and stream bottom 
lands which he finds desirable to acquire in the interests of water 
conservation relating to wildlife development programs. 19 l 

The commissioner also has the power to designate by order any land or 
water areas, more than 50 percent of which are in public ownership, as state 
game refuges.192 

TOPOGRAPHIC SURVEY 

The commissioner of conservation is authorized to make or provide [or
a topographic survey of the state, to ma~ the results, and to make necessary aerial surveys to accomplish this.l 3 

The State Mapping Advisory Board continually studies the topographic 

and mapping needs of the state and advises the commissioner of conservation 

in determining the order of surveys and in the general planning of mapping 

operations. The board is also charged with the responsibility of promoting 

the coordination of survey and mapping activities of private agencies with

in the state. 

STATE GEOLOGICAL SURVEY 

On February 29, 1872, the legislature provided for a comprehensive 
geological and natural history survey of the state to be made by the Uni
versity of Minnesota under the direction of the Board of Regents. Laws 
1872, Chapter 30. The geological surveys made thereunder encompass and 
analyze a complete account of the minerals of the state, including chemical 

189. Minnesota Statutes § 97.48, Subd. 11. 
190. Minnesota Statutes §97.48, Subd. 15. 
191. Minnesota Statutes §97.48.1. 
192. Minnesota Statutes § 99.25. 
193. Minnesota Statutes § 84.53. 
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analyses thereof, magnitude of the various geological strata, richness in 
ores, corals, mineral water, etc., and their econondc value and accessibi
lity. 

The natural hi s tory surveys inc lude survey and examination 0 f the vege
table products of the state, including all native trees, shrubs, and grasses, 
and a like survey and examination 0 the state's mammals, fish, reptiles, 
birds and insec ts. 

WATER-BOR~~ TRANSPORTATION 

TRA..'!SPORTATION TERHINALS 

Cbartered cities in this state havillg populations of not less than 
4,000 nor more than 50,000 are empowered to acquire LlI1d for passenger 
or freight transportation terminals by purchase or condemnation. 194 Such 
cities are also empowered to construct and maintain docks, ,,,harves, and 
other water transportation facilities and to charge a reasonable price for 
their use. 

PORT AUTHORITIES 

A corrnnission known as a port authority was established by the legis
lature to serve any city of over 50,000 inhabitants situated upon a port 
or harbor located on a navigable lake or stream. Port authorities located 
upon the - St. Lawrence Seaway system ilre known as seaway port 
authorities. Generally, port authorities are charged with the duties 
of promoting the general welfare of the port district, endeavoring to in
crease its volume of commerce, provision of adequate facilities, and the 
promotion of efficient, safe, and economic handling of conunerce. 

HARBORS AND WHARVES 

Cities of the first class have the right and power to condemn lands 
to harbors, wharves, boat landings, and such canals and approaches there
to as may be required. 196 Such cities are also authorized to establish 
and maintain public landings, wharves and docks, trans fer rai lroad tracks, 
and loading, unloading, transfer and storage facilities. The cities may 
charge reasonable fees to maintain such facilities and regulate the manner 

197of their use. 

194. Minnesota Statutes §458.02. 

195. Minnesota Statutes § 458.09. 

196. Hinnesota Statutes § 458.24. 

97. Minnesota Statutes § 458.25. 
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WATER TERMINALS 

Cities of the second class in this state located upon navigable bound
ary waters have the power to acquire, by purchase or condemnation, land 
for the establishment of docks, wharves and water terminal facilities. 198 
Such cities also have the power to construct the facilities on the land so 
acquired, and to charge a reasonahle price for their use. 

WATER SAFETY LAWS 

The legislature declared in 1959 that: 

It is the policy of this state, which is blessed with an abundance of 
water, to promote its full use and enjoyment by all of the people, now 
and in the future, to promote safety for persons and property in connec
tion ",ith the usc of the waters of the state, to promote uniformity of 
laws relating to such use and to conform "'ith any requirements of the 
United States relating thereto.199 

Chapter 361 of the Hinnesota Statutes sets out watercraft licenSing 
requirements of Minnesota, as well as a comprehensive set of water safety 
rules. The sheriffs of the respective counties are charged with the res
ponsibility of enforcing the water safety rules, and to maintain a prog
ram of search and rescue, posting and patrol, and inspection of watercraft 
for hire. 

METROPOLITAN COUNCIL 

The 1967 Legislature, by Chapter 896, created a Metropolitan Council 
for the seven-county area composed of Anoka, Carver, WaShington, Ramsey, 
Hennepin, Dakota and Scott Counties. The Metropolitan Council, which suc
ceeds to the po",ers and duties of the former Netropolitan Planning Commis
sion, is governed by a IS-member board appointed by the governor, 14 from 
Council districts and a chairman appointed at large with the advice and 
consent of the senate. The council is given broad powers in the area of 
water resources and is di rected to prepare a comprehens ive deve lopment 
guide for the metropolitan area which recognizes physical, social and eco
nomic needs. All requests hy local governmental units for federal loans 
or grants must be suhmitted to the council. In the field of water, the 
Council is authorized to study the feasibility of programs relating but 
not limited to water supply, refuse disposal, surface water drainage, trans
portation, and other subjects of concern to residents of the metropolitan 
area. 

198. Minnesota Statutes §458.42. 

199. Minnesota Statutes § 361.01. 
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MINNESOTA RESOURCES COMMISSION 

In order to lay the basis for the establishment of a long-term com
prehensive program to preserve, develop and maintain the natural resources 
of the state, the legislature enacted the Omnibus Natural Resources and Rec
reation Act of 1963. 200 The resources to which this application is directed 
included lakes, rivers and streams. In particular, the legislative purpose 
provided for the essential planning for both ground and surface water re
search necessary for recreation and conservation purposes, including hydro
logic studies. It was also intended to provide an inventory of presently 
available outdoor recreational resources. 

In 1967, the purpose of this act was revised by the legislature to 

one of providing the legislature with the background necessary to evaluate 

proposed programs to preserve, develop and maintain the natural resources


20l
of the state. The long-range planning function was eliminated.

The Minnesota Resources Commission (formerly Outdoor Resources Com

mission), comprises seven members of the senate appointed by the Committee 

on Committees, and seven members of the house appointe~ by the speaker. 202 


STATE PLANNING AGENCY 

The agency was created by the legislature in 1965 for the purpose of 

preparing comprehensive, recommendations for the orderly and 

coordinated group of the state. 


WATER RESOURCES COORDINATING COMMITTEE 

During 1967, the State Planning Agency activated a Water Resources 
Coordinating Committee. The Committee serves in an advisory role and is 
composed of representatives from the following organizations: Department 
of Conservation, Geological Survey, Department of Health, State Soil and 
Water Conservation Commission, Department of Agriculture, Department of 
Economic Development, Department of Highways, University of Minnesota, Pol
lution Control Agency, Water Resources Board, League of Minnesota Municipa
lities, Association of Minnesota Counties, and Metropolitan Council. 

The Committee is: 

Encouraging State, Federal, local and private organizations to coop
erate with one another in the definition and solution of the State's 
water and related land resources planning problems. Through informal 

200. Minnesota Statutes §§86.06,86.12. 

201- Minnesota Session Laws, 1967, Chapter 867. 

202. Minnesota Statutes § 86.07. 

203. Minnesota Statutes §§4.l0, 4.17. 
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coordination and liaison and/or administrative arrangements, accept
able to the parties involved, bringing about a joint approach to plan
ning problems of concern to more than one organization. 

Establishing and maintaining liaison with all organizations concerned 
with water and related land resources planning in the State. 

Participating in Federal, Federal-State, or inter-state comprehensive 
water and related land resources planning, including the work of Com
missions created under Title II of the Federal Water Resources Plan
ning Act of 1965. 

Preparing a comprehensive statewide water and related land resources 
plan in harmony with comprehensive planning of other resources of the 
State and in light of local, regional, national and international 
water and related land resource~ plans. Amending, revising, and/or 
re-evaluating the statewide plan as necessary to reflect changing 
needs, conditions and expectations. 

And assisting the State Planning Agency and State Planning Advisory 
Committee in the early establishment of an overall strategy for the 
development of water and related land resources, including the identi 
fication of objectives for water and related programs, and the framing 
of major areas of policy inquiry. In that there are a number of choi
ces as to how water and water related resources can be used, these al 
ternatives need to be established early in the planning process and 
tested against pre-emptive considerations, such as demands of popula
tion and industrial expansion, SO that there can he an optimum alloca
tion of planning resources directed towards providing answers to urgent 
problems. These answers constitute a series of approximations leading 
to a comprehensive water and related land resources plan. 

FEDERAL-STATE PLANNING ORGANIZATIONS 

In the last two decades, the water and related land resource planning 
programs of Federal agencies have expanded greatly and new Federal agencies 
have been brought into the planning field. The need for close coordination 
of these programs became increasingly apparent, not only to the Federal es
tablishment, but also the State and local groups. Also, great concern was 
voiced by some States over the fact that planning for the water resources 
development within the sovereign States was being done largely by the Fed
eral Government. In 1959 and 1960, a United States Senate Select Committee 
on National Water Resources held hearings throughout the country and pre
pared a report which has become historically of great significance in the 
planning program for water resources of Our nation. Two of the recommenda
tions that speak to the point of comprehensive planning that this Committee 
developed were that the Federal Government, in cooperation with the States, 
should: Prepare and keep up-to-date plans for comprehensive development for 
all major river basins, and stimulate more active participation by the States 
in water planning. A further reconunendation by the COIrnnittee was that Cong
ress request the Executive Branch to submit for congressional consideration, 
in January, 1962, a program for preparing comprehensive plans for each major 
river basin or water resource region, toward the end of providing for the 
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development of plans for all basins by 1970, in with the States. 
The comprehensive plans, thus developed, should up to date and each 
report submitted to the Congress recommending authorization of a project 
should sllo\V the relation of the project to the comprehensive pLm. 

a special message to Congress, President Kennedy in February, 1961 
aceepted the recommendation of the Senate Select Committee and COlffilli tted 
his Administration to the goal of developing comprehensive plans for all 
major river basins by 1970. President Johnson has renevled the commi tment, 
although budgetary requirements have resulted in advancing the scheduled 
date of completion to 1977. As an initial tel' in carrying out this com
mitment, coordinated budgets \Vere prepared for 18 studies whose geographic 
areas would blanket the nation, except for the two areas Alaska and the 
Tennessee Valley Authority. This was the first time that the major Federal 
agencies had coordin:Jted their planni schedules and funding estimates in 
this m;mner. This action assurev the \-Iorking t.ogether of these 3gencies 
in a cooperative p Lmn i c r for t • Til e Bureau 0 f the Budget and the Congres s 
have recognized this a forHard step 1n agency coordination and respected 
the budgets as devch)ped. Tn 1968, len of these studies Jre being runded. 
The first of the studies scheduled for complet i is the Ohio River in 
which is in its final slages, nnd should be completed by January 1, 1968. 
In Fiscal YeJr 1969, the Hissouri :md Upper }lississippi studies nre scheduled 

for completion. 

The basic objective of a framework plan (also referred to as a Type 

plan) is to provide 0 broad guide for the best use of waler and related 

land resources in the area under consiUerntion. III order to accomplish 

this, the coordinated participation all agencies--Federal, States, local 

governments and others concerned--is incorporated. Also, the experl iSB 0 


all the disciplines involved in ivater resources development, engineers, 

economists, social, alld biological scientists, are dralm upon. The six 

major elements of the plan are as folloi¥s 


r~conomic and 
a nationwide study 

by the Office of Business Economics of the Department of Commerce and 
the Economic Research Service of the Department of Agriculture, to 
prepare economic projecLions, ineluding population and groVith in major 
economic sectors, to the years 1980, 2000, and l020. data bank has 
been prepared \"hicl1 \-lill make it possible to assemble data and projec
tions for subbasins or subregions. These projections are reviewed and 

revised in the field study. 

emp for major economic sectors. 

In addition, information is needed on efficiency of water use in dif
ferent economic sectors, on costs of substitutes and other factors 
that affect rates of water use in relation to economic activity. Re
lating projected economic activity and population growth to water usc 
and pollution loadings is a responsibility of field planners in the 

respective studies. 

3. Appraisals 0 f the availability of \-later supplies, inc luding quan
tity and quality. The use of mathematical models and computers has 
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provided substantial improvement in this technique in recent years 
and should be utilized to the extent practicable in the framework 
plan. 

agricultural use, including irrigation capabi
lities. are urban land changes, outdoor recreation and 
\-lildlife needs, greenbelts, and other potential uses. 

the problems can be 

on 
and costs, reasoned approxima

tions, available data, and judgment of experienced planners. Those 
basins or parts of basins that have problems will be described, in
cluding the possible solutions. Areas where no problems are expected 
in the innllediate future will also be indicated. 

A basic group in the preparation of any framei-AJrk plan is a coordinating 
committee or other field coordination device. This group should be comprised 
of those Federal agencies with the major planning responsibilities and those 
States which are located substantially i-1ithin the geographical boundaries of 
the study area. The first responsibility of the coordinating committee has 
been the development of a plan of study \-Ihich has included objectives, scope, 
organization, tentative report outline, manner of operation, work plan, 
schedules, and a budget program. This has provided the basis for various 
types of investigations that must be performed and assignments of work to 
the States and agencies. In addition to the foregoing, the plan of study 
speci fies precision and accuracy required, schedules to be met, cos t limita
tions, coordination to be accomplished, and management and control procedures. 

Three different types of coordinating mechanisms, each involving a 
coordinating committee or device, are now being used in the preparation of 
a framework plan. These are: 

chaired by a representative of a 
of representatives of partici 

pating agencies. This is the method used for 
framework plan for the Upper Mississippi River Region. 

The river basin inter-agency committee, Hhich usually has an annually 
rotating chairmanship, and also is comprised of participating States 
and Federal agencies. These inter-agency committees now are chartered 
by the Water Resources COl,mcl!. The Missouri River Basin Inter-Agency 
Committee uses a standing committee on comprehensive basin planning to 
handle the overall direction of that plan. 

The river basin commission established under the authority of the Fed
eral Water Resources Planning Act of 1965. The Chairman of the com
mission is a Federal employee appointed by the President and reports 
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to the President through the Water Resources Council. The Commission 
has a professional staff jointly supported hy State and Federal funds. 
The Great Lakes Basin Con~ission and the Souris-Red-Rainy Rivers Basin 
Commission have been activated. 

The Water Resources Coordinating Committee is participating in the acti 
vities of the following Federal-State planning organizations: Souris-Red
Rainy River Basins Commission, Great Lakes Basin Con~ission, Upper Mississip
pi River Comprehensive Basin Study Coordinating Committee, and Missouri Basir 
Inter-Agency Committee. 

MICHIGAN, MINNESmA, WiSCONSIN BOUNDARY COMPACT 

The Michigan, Minnesota, Wisconsin Boundary Compact, ratified and ap
proved by the legislature in 1947, formally sets the boundaries in 
waters of Lakes Michigan and Superior between the signatory states. 

GREAT LAKES BASIN COMPACT 

The compact, ratified by the legislature in 1955, created an agency 

of the. party states known as the Great Lakes Commission. 205 The commission 

functions are advisory, and it is to deal with the following waters lying 

within the party states: 

(1) Lakes Erie, Huron, Michigan, Ontario, St. Clair, Superior, and 
the St. Lawrence River, together with any and all natural or man-made 
water interconnections between or among them. 

(2) All rivers, ponds, lakes, streams, and other watercourses which, 
in their natural state or in their prevailing condition, are tributary 
to Lakes Erie, Huron, Michigan, Ontario, St. Clair, and Superior or 
any of them which comprise part of any watershed draining into any of 
said lakes. 

The stated purpose of the compact is, through cooperative action: 

(1) To promote the orderly, integrated, and comprehensive development, 
use, and conservation of the water resources of the Great Lakes Basin 
(hereinafter called the Basin). 

(2) To plan for the welfare and developlnent of the water resources 
of the Basin as a whole as well as for those portions of the Basin 
which may have problems of special concern. 

204. Minnesota Statutes § § 1. 15, 1. 17. 

205. Minnesota Statutes §§L21, 1.22. 
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(3) To make it possible for the states of the Basin and their people 
to derive the maximum benefit from utilization of public works, in 
the form of navigational aids or otherwise, which may exist or which 
may be constructed from time to time. 

(4) To advise in securing and maintaining a proper balance among in
dustr~al, commercial, agricultural, water supply, residential, recre
ational, and other legitimate uses of the water resources of the Basin. 

(5) To establish and maintain an inter-governmental agency to the end 
that the purposes of this compact may be accomplished more effectively. 

SOUTH DAKarA-MINNESarA BOUNDARY WATERS COMMISSION 

The South Dakota-Minnesota Boundary Water Commission consists of the 
director of the game and fish commission of South Dakota, the commissioner 
of conservation of Minnesota, and an engineer appointed by the governors of 
Minnesota and South Dakota, and has the power and authority: 

(1) To investigate and prescrihe a plan for controlling and regulating 
the levels of artificially controlled boundary waters. 

(2) To conduct investigations, surveys, and hearings, and make orders 
to the effect the control of the levels of the boundary waters. 

Tne commission's orders are enforced application for injunction to the 
district court or circuit court in state in any county affected by 
the order. 

TRI-STATE WATERS COMMISSION 

This commission was created for the purpose of facilitating cooperation 
to insure the most advantageous utilization of the waters of the Red River, 
for the control of the flood waters of this river, and for the prevention 
of the pollution of such waters. 206 

The commission is given the duty of studying the various water prob
lems relating to the water supply within the drainage basin of the Red River 
lying within the boundaries of the states. To effect its purposes, the com
mission is given the following powers: 

(1) To approve, hefore commencement of construction, plans [or works 
on boundary waters contemplated by state, municipal, or industrial 
agencies. 

(2) To exercise the power of eminent domain. 

(3) To cooperate in studies, surveys, and the maintenance and opera
tion of water projects, with federal, state or municipal agencies. 

206. Minnesota Statutes § 114.09. 
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(4) To exercise all other powers not inconsistent with the constitu
tions of the United States, North Dakota, South Dakota or Minnesota. 

Although the connllission is empowered to maintain and control lake levels 
and stream flow on boundary waters within the area, it can do so only with 
the approval of the county or state agencies in which area such lake or 
stream is located. In certain areas designated by statute, the commission 
has no jurisdiction over lake levels or stream flow. 207 

MINNESOTA-WISCONSIN BOUNDARY COMPACT 

This compact, ratified by the legislature in 1965, was created in or
der to conduct studies and to develop recommendations relating to the pre
sent and future protection, use and development in the public interest, of 
the lands, river valleys and waters which forTn the boundary between this 
state and Wisconsin; and 

In order to assist in co-ordinating the studies, conservation efforts 
and planning undertaken by the several departments, agencies or municipali
ties of the states parties to this compact with respect to such lands, 
river valleys and waters; and 

In order to assist in the participation by states parties to this com
pact in federal programs which relate to the present and future protection, 
use and development in the public interest, of such boundary lands, river 
valleys or waters. 208 

No study of the law applicable to Minnesota waters would be complete 
without reference to the various laws designed to protect and preserve the 
Boundary Waters Canoe Area, an area unique to the state of ~linnesota, the 
use of which is governed by treaty, tederal law and state law. 

The Webs ter-Ashburton Treaty of 1842 between the United States and 
Great Britain established the boundary line between the United States and 
Canada, and provided that "all the Water Communications and all the usual 
portages along the line from Lake Superior to Lake of the Woods, also Grand 
Portage, from the shore of Lake Superior to the Pigeon River is now actual
ly used, shall be free and open to the use of the citizens and subjects of 
both countries." In 1909, the United States and Great Britain entered into 
the Root-Bryce (Boundary Waters) Treaty, which defined boundary waters as 
the waters from main shore to main shore of the lakes, rivers, and connect
ing waterways along the international boundary between the United States 
and Canada, inc luding all bays, arms, and inlets. The treaty sets forth 
an agreement between the United States and Great Britain that the navigation 
of all navigable boundary waters shall forever continue free and open for 
the purpose of commerce to the inhabitants of and to the ships, vessels, 

207. Minnesota Statutes 5114.09, Subd. 8. 

208. Ninnesota Statutes § 1 .31. 
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and boats of both countries subject to any laws and regulations of either 
country within zone territories not inconsistent with the privilege of free 
navigation and applied without discrimination of both countries. 

The Shipstead-Nolan Act of 1930 withdrew public lands in the Superior 
National Forest area of northern Minnesota from entry or appropriation un
der the public land laws of the United States. 209 

Logging was forbidden on all shorelines from any lake or stream in 
the area to a depth of 400 feet from the natural waterline. Alteration of 
the natural water level of any lake or stream in the designated area with
out permit was prohibited. In 1948, the Thye-B latnik Ac t empowered the 
Secretary of Agriculture to acquire lands within the area where in his opin
ion the development, exploitation, or the potential development and 
ation, or threatened to impair the unique ties and 
features the remaining wilderness, canoe country. 

The Wilderness Act of 1964, Public Law 88-577; 78 Stat. 890, so far as 
it dealt with the use of water in the boundaries-canoe area, provided that 
the use of aircraft or motorboats, where established, may be permitted to 
continue subject to such restrictions as the Secretary of Agriculture deems 
des irable. The act also provided that wi thin the wi lderness area, inc lud
ing the BWCA, the President Tnay authorize regulations concerning the pros
pecting for water resources and the establishment and maintenance of reser
voirs and water conservation ,,,orks. The act specifically provided that it 
was not to be construed as an exemption from state waters laws. 

REGULATORY PROGRAMS 

Historically, the various divisions of the Conservation Department 
have been established to administer and enforce the laws pertaining to 
water as enacted by the legislature. Although in recent years there has 
been a greater emphasis placed on planning and study as is evidenced by 
the preceding discussion, enforcement and administration of existing laws 
is an essential part of the duties of the Conservation Department. The 
major responsibility of regulation still rests with the Commissioner of 
Conservation through the application of the pennit system. Investigation, 
field checks, survey and sanctions for violations are all tasks performed 
by the department. 

The Minnesota Highway Department is responsible for maintaining proper 
drainage of state highways and perpetuating the drainage systems. The Hy
drologic Unit of the department handles the job of inspecting, repairing 
and improving drainage projects affecting the state's highway system. Prob
lems dealing with sedimentation and erosion are also studied by the highway 
department, as well as other state agencies, in cooperation with the Corps 
of Engineers. New methods, approaches and equipment are sampled and tested 
constant ly. 

209. 16 U.S.C.A. 577. 

210. 16 U.S.C.A. 577(c). 
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Drainage and irrigation problems are an ever-recurring problem to the 
citizens of Minnesota. Much of the regulation in this area is derived from 
the provision of Chapter 106 of the Minnesota Statutes. Here local agen
cies are mainly involved, either through the county boards or district courts. 
Again, irrigation procedures are regulated by the permit systenl previously 
discussed. 

POLICIES OF THE STATE 

According to the formal declarations of policy and statements contained 
in the codified and uncodified State laws bearing on water and rel~ted land 
resources, it is the policy of the state to: 

promote the full use and enjoyment of water resources by all of 
the people, now and in the future; 

promote safety for persons and property in connection with the 

use of the waters of the state; 


promote uniformity of laws relating to the use of water resources 
and to conform with any requirements of the United States there
to; 

encourage cooperation between two or more municipalities to pre
vent, control, or abate pollution of waters; 

encourage the acquisition, development, and maintenance of parks, 
wildlife sanctuaries, forest and other reservations, botanical 
gardens, and means for public access to historic sites, and to 
lakes, rivers, and strea~ms and to other natural phenomena; 

encourage the control of mosquitoes; 

encourage the establishment of public trails and portages; 

promote the planning, construction, maintenance, and improve

ment of the Great River Road or Mississippi River Parkway; 


aid in securing the location of federal parks in the states; 

exempt from taxation real and personal property used solely and 
exclusively for the abatement of water pollution; 

encourage and foster a mode of land utilization that will faci
litate the economic and adequate provision of water supply, 
drainage, sanitation, and recreation; 

conserve and develop natural resources; 

promote the general welfare of ports and increase the volume of 
the commerce thereof; 

promote the efficient, safe, and economical handling of commerce, 
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and the prov~s10n of adequate docks, railroad, and terminal 
facilities open to all upon reasonable and equal terms; 

encourage the establishment and development of proposed desir
able harbor and river improvements and industrial developments
in port districts; 

encourage the acquisition in the name of the state of suitable 
lands and the development thereof for wildlife habitat purposes; 

provide for the management of fishing in lakes; 

promote the conservation, development, reclamation, and protec
tion of tracts of land located in harbors upon the Great St. 
Lawrence Seaway, which by reason of topography, submersion, 
erosion, depletion, and other causes tend to impede navigation 
and are valueless for any useful riparian purpose; 

promote tourism; 

provide for the preservation of the public health by control

ling the general sanitation of tourist camps, summer hotels, 

and resorts in respect to water supplies, disposal of sewage, 

garbage, and other wastes; 

permit the leasing of state owned lands for the depositing of 

stripping, lean ores, tailings, or waste products of the iron

ore business; 

declare the business of m1nlng and benefiCiating taconite to be 
in the public interest and necessary to the public welfare; 

promote solid waste control; 

classify waters and adopt standards of purity and quality to 

achieve a reasonable degree of purity of water resources of the 

state consistent with the maximum enjoyment and use thereof in 

furtherance to the welfare of the people of the state; 


prohibit or direct the abatement of any discharge of sewage, 

industrial waste, or other wastes, into any waters of the state 

where the same will be in conflict with established classific

ations and standards of purity; 

encourage the construction, improvement, maintenance, and oper

ation of water supply and waste treatment systems, works, or 

facilities; 

control and regulate prlv1es, cesspools, septic tanks, tOilets, 
and other facilities and devices for the reception or disposal 
of human excreta and/or other domestic wastes; 

provide for the prevention, control, and abatement of all water 
of the state, so far as feasible and practical, in furtherance 
of conservation of such waters and protection of the public 
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health and in furtherance of the development of the economic 
welfare of the state; 

safeguard the water of the state from pollution by: (a) prevent
ing any new pollution; and (b) abating pollution giving due con
sideration to the establishment, maintenance, operation, and ex
pansion of business, corrunerce, trade, industry, traffic and 
other economic factors and other material matters affecting the 
feasibility and practicability of any proposed action, including, 
but not limited to, the burden on a municipality of any tax which 
may result therefrom and shall take or provide for such action 
as may be reasonable, feasible and practical ·under the circum

stances; 

promote the public health and welfare by providing an adequate 

and efficient system and 1lleans of collecting, conveying, pump

ing, treating, and disposing of domestic sewage and garbage and 


industrial wastes; 

cooperate with North Dakota and South Dakota for the most advan
tageous utilL:ation of the ,;<aters of the Red River of the North, 
for the cont ro1 the flood waters 0 [ this river, and for the 

of the pollution of such waters; 

make and alter reasonable orders requiring the discontinuance 

of the discharge of sewage, industrial waste or other wastes 

into any waters of the state resulting in pollution in excess 

of the applicable pollution standard; 

carry out conservation of the natural resources of the state 

through land utilization, flood control, and other needs upon 

sound scientific for the protection of the 

health and welfare and the provident use of the 

sources; 

promote the retention and conservation of all water 
from the atmosphere in the areas where it falls, as far as prac

ticable, 

encourage the construction and maintenance of reservoirs, dikes, 

or other structures, including dams for power purposes; 


discourage diverting of the waters of one general watershed to 

another general watershed; 


preserve shore lines, rapids, waterfalls, beaches, and other 

natural features in an unmodi fied state of nature; 


improve navigation; 


promote public access to waters; 


control flood waters; 


drain in whole or in part lakes which have become normally sha1
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low and of a marshy character and are not of sufficient depth 
or volume to be of any substantial public use; 

effect a systematic administration of water policy for the pub
lic welfare; 

encourage and foster the development and management or water 
and related land resources at the local level; 

permit the drainage, diversion, control, or use of any waters 
under his jurisdiction when necessary for the mining of iron 
ore, taconite, copper, copper-nickel or nickel; 

encourage the conservation of underground water supplies of the 
state by requiring owners to control artesian wells to prevent 
waste; 

improve navigation, protect and improve domestic water supply, 
protect and preserve fish and other wildlife, the pub
lic interest in the shore and shore lines of waters, and 
promote public health, shall have power to construct, maintain, 
and operate all necessary dikes, dams, and other structures; 

encourage the collection of basic data pertaining to surface or 
ground waters of the state; 

preserve, develop, and maintain the natural resources of the 
state. Such resources include, but without limitation, for
ests, parks, historic sites, wildlife areas, access to an 
improvement of lakes, rivers, streams, scenic areas, and camp
ing grounds; 

conserve and utilize the water resources of the state in the 
best interests of the people of the state, and for the purpose 
of promoting the public health, safety, and welfare; 

control and supervise, so far as practicable, the construction, 
reconstruction, repair, removal, or abandonment of dams, reser
voirs, and all control structures in any of the public waters 
of the state; 

encourage and the use of privately owned lands and wa
ters by the for beneficial outdoor recreational purposes; 

encourage the development for recreational including, 
but not limited to, historic sites, public access, 
parks, scenic easements, camp grounds, wildlife areas, county 
and school forests, water impoundment, and natural areas and 
trails; 

recognize that lands, waters, forests, wet lands, wi Idli fe, and 
such other natural resources which serve economic purposes also 
serve to varying degrees and for varying uses outdoor recreation 
purposes, and that sound planning of resource utilization for 
the full future welfare of this state must include coordination 
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and integration of all such multiple uses; 

encourage the control of noxious aquatic vegetation and algae 
and scum conditions on public waters; 

recognize canoe and boating routes on the Little Fork, Big Fork, 
Minnesota, St. Croix, Snake, Mississippi, Red Lake, Cannon, Des 
Moines, Crow Wing, St. Louis, Rum, Kettle, Cloquet, Root and 
Crow rivers which have historic and scenic values; 

encourage the preserving, protecting, propagating, and breeding 
wildlife of all suitable kinds, including all species of game 
and fish and fur-bearing animals and birds of rare and useful 
species, and for the development of forests and prevention of 
forest fires, and the preservation and development of rare and 
distinctive species of flora; 

control the displacement of underground waters by underground 
storage of gas or liquid under pressure; 

declare that regulation and control of the operation of air 
craft upon or over any wilderness area and public waters there
in is necessary for the protection and promotion of public 
health, safety, and welfare and other interests of the public 
therein and for the protection and conservation of natural wil
derness conditions and other natural resources therein for the 
public benefit; 

encourage the restoration and control of water levels in lakes; 

promote the conservation of wild rice; 

encourage the development of forests and the prevention of for
est fires, and for experimenting in an practically advancing 
afforestation and reforestation; 

encourage the development of state , state public camp 
grounds, public access sites, boat faCilities, state 
recreation reserves, trails, state monument sites, and recre
ational areas; 

discourage the disturbance, obstruction, or interference with 
the natural flow or condition of public waters beyond the boun
daries of the state in a manner so as to seriously affect the 
public welfare and interests of the state; 

encourage the cooperation and assistance of the United States 
and any of its agencies, and of agencies of this state, in the 
work of such districts; 

coordinate the management of the public domain; eliminate dupli 
cation of effort and function; and best serve the public in the 
development of a long range program to conserve the natural re
sources of the state; 
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develop comprehensive plans for the conservation of soil re

sources and for the control and prevention of soil erosion; 


provide for the conservation of the soil and soil resources of 
this state, and for the control and prevention of soil erosion 
and land resource planning and development, and for flood pre
vention or the conservation development, utilization, and dis
posal of water, including but not limited to measures for fish 
and wildlife and recreational development, and thereby preserve 
natural resources, control floods, prevent impairment of dams 
and reservoirs, assist in maintaining the navigability of rivers 
and harbors, preserve wildlife, protect the tax base, and pro
tect public lands by land-use practices; 

cooperate with the goverrunent of the United States, with finan
cial agencies created to assist in the development of the agri 
cultural resources of this state; 

encourage and promote the development of agricultural industries; 

provide for a program of comprehensive statewide planning; 

encourage and foster the orderly and coordinated growth of the 

state; 


encourage the development of planning programs by state depart

ments and agencies and local levels of government; 


carry forward the participation of the state as a member of 

the council of state governments; 


encourage and assist the legislative, executive, administrative, 
and judicial officials and employees of this state to develop 
and maintain friendly contact by correspondence, by conference, 
and otherwise, with officials and employees of the other states, 
of the federal government, and of local units of government; 

to endeavor to advance cooperation between this state and other 

units of government whenever it seems advisable to do so by for

mulation proposals for and by facilitating: 


the adoption of compacts; 

the enactment of uniform or reCiprocal statutes; 

the adoption of uniform or reciprocal administrative 
rules and regulations; 

the personal cooperation of governmental offices with 
one another; 

the personal cooperation of governmental officials and 
employees with one another, individually; 

the interchange and clearance of research and informa
tion; 

ass ist in co-ordinating the studies, conservation ef forts and 
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planning undertaken by the several departments, agencies or 
municipalities of the state; 

cooperate with the governments of the United States and of 
Canada, the party states and any public or private agencies or 
bodies hav Lng interes ts in or juris dic t ion su f fie ien t to affect 
the natural resources of the state, encourage: 

stabilization of lake levels; 

measures for combating pollution, beach erosion, floods, 

and shore inundation; 


uniformity in navigation regulations within the consti 

tutional powers of states; 


proposed navigation aids and improvements; 


uniformity or effeclive coordinating action in fishine 

laws and reeulations and cooperative action to eradi

cate destrictive and parasitical [orees endangering 

the fisheries, wildlife and other water resources; 


suitable hydroelectric power developments; 


cooperative pror;rams [or control of soil and bank 

erosion; 

derive the maximum benefi t from utilization of public works, in 

I the form of navigational aids or otherwise which may exist or 
, I l<1hich may be constructed from time to time; 

l 
 secure and maintain a proper balance among industrial, commercial, 

agricultural, water supply, residential, recreational, and other 
legitimate uses of the water resources of the state; 

promote the orderly., integrated and comprehensive development, 
use, and conservation of the water resources, encourage the: 

control or alleviation of damage by flood waters; 


improvement of stream channels for drainage, navi

gation, and any other public purpose; 


reclaiming or filling wet and overflowed lands; 


providinr; water supply for irrigation; 


providing and conserving water supply for domestic, 

industrial, recreational, or other public use; 


providing for sanitation and public health and regu

lating the use of streams, ditches, or watercourses 

for the purpose of disposing of waste; 


repair, improve, relocate, modify, consolidate, and 

abandon, in whole or in part, drainage systems; 


imposition of preventive or remedial measures for the 

control or alleviation of land and soil erosion and 

sIltation of watercourses or bodies of water affected 

thereby; 
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regulating improvements by riparian landowners of the beds, 
banks, and shores of lakes, streams and marshes by permi t or 
otherwise in order to preserve the same for beneficial use; 

regulating of the use of pUblic waters; 

regulation and control of flood waters and the prevention of 
floods, by deepening, widening, straightening, or diking the 
channels of any stream or watercourse, and by the construction 
of reservoirs or other means to hold and control such waters. 

The policy of the state consists not only of these formal declarations 
and statements enunciated by the legislature, but also consists of the 
rules and regulations adopted by state and local agencies consistent with 
law and the actions of state and local agencies. The legislative fonnal 
declarations and statements are broad and general and often conflicting 
in nature when considered from a comprehensive viewpoint. Considerable 
latitude is given to state agencies to formulate policy through the adop
tion of detailed rules and regulations. Little has been done to eliminate 
conflicts between rules and regulations formulated by special interest 
state agenc ies nor to weld together legis latlve fonnal declarations and 
statements and state agency detailed rules and regulations into a unified 
state policy for water and related land resources development and manage
ment. Records show many instances where the state policy as enunciated 
by one state agency is at odds with another state policy enunciated simul
taneously by a second state agency. From the standpoint of other states 
and the Federal government, Minnesota's policy is undefined on a compre
hesive detailed basis. 

MANDATORY COORDINATION AND COOPERATION 

Statements concerning mandatory coordination and cooperation of state, 
local and Federal agencies and other organizations such as Commissions and 
Compacts contained in the codified and uncodified state laws bearing on 
water and related land resources are presented below. 

STATE PLANNING AGENCY 

In order that the state benefit from an inteerated program for the 
development and effective employment of its resources, and in order to pro
mote the health, safety, and general welfare of its citizens, it is in the 
public interest that a planning agency be created in the executive branch 
of the state government to engage in a program of comprehensive statewide 
planning. The agency shall act as a directing, advisory, consulting, and 
coordinating agency to harmonize activities at all levels of government, 
to render planning assistance to all governmental units, and to stimulate 
public interest and participation in the development of the state. 

The governor may direct any state department or other agency of the 
state government to furnish the state planning agency with such personnel, 
equipment, and services as are necessary to enable it to carry out its 
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powers and duties, prescribe the terms thereof, including reimbursement 
of costs thereof. Any moneys paid to a state department or other agency 
of the state government pursuant to this subdivision are hereby annually 
appropriated to such department or agency for the same purposes for which 
its funds were expended in furnishing personnel, equipment, and services 
to the State Planning Agency. All s tate Departments and agencies shall 
cooperate wi th the State Planning Officer in the exercise of the powers 
and duties conferred upon him by provisions of sections 4.10 to 4.17 and 
are directed to assist the Planning Agency if the State Planning Officer 
SO requests. Such departments and agencies shall also furnish to the 
Planning Agency such information, data, and reports as the State Planning 

Officer may from time to time request. 


DEPARTMENT OF CONSERVATION 

The purpose of Laws 1967, Chapter 905 is to centralize the operating 
authority of the Department of Conservation in a commissioner and his 

deputy in lieu of the commissioner and several operating divisional direc

tors; to coordinate the management of the public domain; to eliminate dup

lication of effort and function; and to best serve the public in the deve

lopment of a long-range program to conserve the natural resources of the 


state. 

The overall coordination of acqu~s~t~on and development programs, com
prehensive planning activities, including statewide recreational planning 

required by state or federal law, and not the responsibility of 
State Planning Agency, are under the control and supervision of the 

Commissioner. The Commissioner may cooperate and enter into agreements 
with the United States government, any department of the State of Minne
sota, or any state or country adjacent to the State of Minnesota for the 
purpose of effecting any of the provisions of sections 105.37 to 105.55. 
He may cooperate with any department of the government of the United States 
in the execution of surveys within the state. 

Upon request by any county board or judge of the district court or 
engineer on any public ditch, the director shall advise them relative to 
any engineering questions or problems arising in connection with any pub

lic ditch. 

The director shall perform such engineering work as may be requested 
by the State Water Policy Board, and shall appear in all hearings and pro
ceedings before the State Water Policy Board affecting waters within the 

state. 

The director shall cooperate with all agencies and departments of 
the state and federal government relating to projects or works of improve
ment affecting waters within the state and shall make recommendations to 
the agencies involved and to the governor as to the desirability, feasabi
lity and practicability of such proposed projects and works of improvement. 
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No contract or agreement shall be made by any department or agency of 
the state or any municipality with the United States or any agency or de
partment thereof, for the collection of basic data pertaining to surface or 
ground waters of the state without first securing the written approval of 
the director. 

The director, with the approval of the Commissioner, may make coopera
tive agreements with and cooperate wi th any person, corporation or govern
mental authority for the purpose of effectuating the provisions of this 
section. 

WATER RESOURCES BOARD 

Upon request of the Board for the purpose of carrying out any of its 
functions, the supervising officer of any state agency, or any state in
stitution of learning, shall, insofar as it may be possible under available 
appropriations, and having due regard to the needs of the agency to which 
the request is directed, assign or detail to the State Board from the staff 
or personnel of the agency or institution of learning, and make such special 
reports, surveys or studies as the State Board may request. 

The Board has the function defined in sections 105.72 to 105.79 when 
the decision of the agency in a proceeding involves a question of water 
policy in one or more of the areas of water conservation, water pollution, 
preservation and management of wildlife, drainage, soil conservation, pub
lic recreation, forest management, and municipal planning. 

Watershed Districts 

Watershed districts cooperate or contract with any state or subdivision 
thereof or federal agency or private or public corporation. The managers 
may enter into contracts or other arrangements with the United States govern
ment, or any department thereof, with persons, railroads, or other corpor
ations, with public corporations, and the state government of this state or 
other states, or any department thereof, with drainage, flood control, soil 
conservation, or other improvement districts, in this state or other states, 
for cooperation or assistance in constructing, maintaining, and operating 
the works of the district, or for the control of the waters thereof, or for 
making surveys and investigations or reports thereon; and may purchase, lease 
or acquire land or other property in adjoining states in order to secure out
lets; to construct and maintain dikes or dams or other structures for the 
accomplishment of the purposes of this chapter. 

STATE SOIL &"ID WATER CONSERVATION COMMISSION 

There is hereby established, to serve as an agency of this state and 
to perform the functions conferred upon it in this chapter, the State Soil 
and Water Conservation Commission to be composed of nine members, five of 
whom shall be bona fide farmers actually operating farms either as owners 
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operators, or tenants and selected as herein provided. Four members there
of shall be ex officio members composed of the following: The Director of 
the Agricultural Extension Service 0 the University of Hinnesota; the Dean 
of the Institute of Agriculture of the University of Ninnesota; the Commis
sioner 0 Conservation; the Commissioner of Agricu lture. Upon request of 
the Commission, for the purpose f carrying nuL any or its functions, the 
supervising officer of any state agency, or of any state institution of 
learning, shall, insofar as may be possible under available appropriations, 
and having due regard to the needs of the agency to which the request is 
directed, assign or detail to tlie Commission members 0 the staff or per
sonnel of the agency or institution r learnillg, ond make such special re
ports, surveys, or studies as the Conmlission lll'ly request. In addition to 
the powers and duties hereinafter conferred upon the State Soil and Water 
Conscrv:1tion Commission, it shall have the [ollo\..;ing p()\Jers and duties: 

0) To Olrer such assistance as 11I;1Y be appropriate to the supervisors 
of soi cOllservation districts, organized provided hereinafter, in 
carrying out any of their po\"crs {l.nd pro~_;,rams; 

(2) To keep the supervisors of ,'nch "r II,e severed districts organ
ized under the provisiolls oj this ch.1pter illl~olrned of I~he activities 
and experience oj I oLher districts organized hereunder, and to 
facilitate an interchange or advlce and experience bel"eell such dis
tricts and coopcrntion bCL\,Jeen them~ 

(3) To coordinate the programs of the several soil conservation dis 
tricts organized hereunder, jar as this may he done hy ((dvice and 
cOIlsultation; 

(I,) To secure the cooperation and C1ssistance of the United Stutes and 
any 0 its agencies, ilnd f agc'l1cies of this state, in the work 
such districts; 

(5) To disseminate information throughout thl' st ate coneerning the 
activiLies and programs 0 Lhe soil cotlscrvatio-n districts organized 
hereunder, and to cncollr~lge the formation 0 f such dis tri cLS in areas 
where their organization is desirable. 

Soil Conservation Districts 

A soi conservation district organized under the prov~s:l<.lns of this 
chapter shall constitute a governmental subdivision of this state, and a 
public body, corporate and politic, exercising public pm"ers, and the dis
trict, and the supervisors thereof, shall have the follol,/ing pm.;ers, in 
addition to others granted in other sections of this chapter: 

'[ 	
(1) To conduct surveys, investigations, and research relating to the 
character of soil erosion and the preventive and control measures 
needed, to publish the results of such surveys, investigations, or 
research, and to disseminate information concerning such preventive 
and control measures; provided, however, that in order to avoid dup
lication of research activities, no district shall initiate any 
research program except in cooperation with the government of the 
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state or any of its agencies, or with the United States or any of its 
agencies. 

(2) To cooperate, Or enter into agreements with, and within the limits 
of appropriations duly made available to it by law, to furnish finan
cial or other aid to, any agency, governmental or otherwise, or any 
occupier of lands within the district, in the carrying on of erosion 
control and prevention operations within the district, subject to such 
conditions as the supervisors may deem necessary to advance the pur
poses of this chapter. 

(3) To enter into any agreement or contract "ith the Secretary of 
Agriculture, or other designated authority, under the provisions of 
said Public Law 566, or any act amendatory thereof or supplementary 
thereto, for the construction, maintenance, and operation of works of 
improvement as defined in said act. The supervisors of any two or 
more districts organized under the provisions of this chapter may co
operate "ith one another in the exercise of any or all powers conferred 
with one another in the exercise of any or all powers conferred in this 
chapter. Agencies of this state which shall have jurisdiction over, 
or be charged with the adminis tration of, any state-owned lands, and 
of any county, or other governmental subdivision of the state, "hich 
shall have jurisdiction over, or be charged with the administration of, 
any county-owned or other publicly olroed lands, lying within the boun
daries of any district organized hereunder, shall cooperate with the 
supervisors of such districts in the effectuation of programs and oper
ations undertaken by the supervisors under the provisions of this chap
ter. The supervisors of such districts shall be given free access to 
enter and perform "ork upon such publi ely olroed lands. 

POLLUTION CONTROL AGENCY 

The Agency, so far as it is not inconsistent with its duties under the 
laws of this state, may assist and COoperate "ith any agency of another state, 
of the United States of America or of the Dominion of Canada or any province 
thereof in any matter relating to water pollution control. If the Agency 
determines after a hearing on the subject matter that cooperation between 
two or more municipalities is necessary to prevent, control, or abate pol
lution, it may adopt a resolution so declaring and whether it 
will be feasible to secure such cooperation by contract between the muni
cipalities concerned. 

All state departments and agencies are hereby directed to cooperate 
with the Pollution Control Agency and its director and assist them in the 
perfonnance of their duties, and the Pollution Control Agency is authorized 
to cooperate with other departments and agencies of the state, with munici
palities, with other states, "ith the federal governnlent and its agencies 
and instrumentalities, in the public interest and in order to control pol
lution. 

Upon the request of the Pollution Control Agency the governor 
may,by order, require any department or agency of the state to furnj"sh 
suchaSsistance to the Agency or its director in the performance of its 
duties 
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or in the exercise of his powers imposed by law, as the governor may, in 
his order, designate or specify; and "itl! the consent of the department or 
agency concerned, the governor direct a11 or part the cost or expense 
for the amount ot such assistance to be paid [rom the Pollution Control Agen
cy fund or approprL1tion in such amount ,w he lnCly dEem just and proper. 

COUNTY BOARD 

When the whole or any part of any body t vater is situated in a single 
coun ty, the Coun ty lloard 0 f Conuni S5 ioners, in order to improve nav iga t ion 
thereon, or to promote the public health, safety and wel1are, mClY improve 
the same nnd l1wintain the improvement and operate control Horks; provided 
that no such improvement affecting public waters he made untIl a permit 
therefor be Issued by the COTIlmiss lOller of COIHiervation of the State ot 
Minnesota as provided by law. The County Buard may make cooperative agree
ments with the United States or slate government or any other county or 
city, village or borough for the purpose' of effecting the provisions of 
sections 110.121 to 110.126. 

GREAT LAKr,:S BASIN COMPACT 

All officers 0 r thLs st.ate are Ilereby auLimrized and direct.ed to do 
all things [aIling within their respective jurisdictions necessary to or 
incidental to the cClrrying out o[ said compact in every p,n-ticular; it 
being hereby declared to be the policy of this state to perform and cClrry 
out the said compact and to accllmpllsh the pUf'poses thereof. All officers, 
bureaus, departments .:::md persuTls of and in the slate government or ndminis
tration of this state are hereby authori<"ed and directed at reasonable times 
and upon request of s;]id cOlllmission to furnish tbe said commission with 
information iJnd data Pllsscssed hy them or any of tlH:m and to aid said com
mission by loan personnel or otber me,,"s lYing within their legal powers 
respectively. 

mNNESOTA-iHSCONSIN IlOUNDARY AREA COMMISSION 

The Minnesota-Wisconsin Iloundary Area Cormllission shall cooperate with 
the federnl government of the United States ilnd ,;1th any public 01' private 
agencies having an interest ill, or jurisdiction sufficient to affect, the 
present and euture protection, use and development in the public interest, 
of the lands, river valleys or waters comprising the bOllndary of this state 
with any other party state. All orficers, employees, departments and agen
cies of the states par'ties to this compact are by this compact encouraged 
to do all things within their respective jurisdictions, to nssist the Com
mission in carryLng out the duties imposed upon it by this compact, 

These statements, for the most pClrt, are <1<'ak expressions describing 
piecemeal cooperation, often on a voluntary basis, between agencies and 
organizations. Responsibility for comprehensive coordination and cooper
ation within the water and related 
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ment field is not centralized. There is not a single entity charged speci
fically with the responsibility of coordinating Federal, State, interstate, 
local, and nongovernmental activities pertaining to water and relnted land 
resources planning, development and management. 
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ASPECTS OF FEDERAL STATUTES 

AND SlJPREJ\1E (:OURT DECISIONS 


Private rights to the use of the water in stre~~s are generally recog
nized as the creatures of state law, and each state is free to choose the 
fonn that law shall Lake. A state I s law of private water rights cannot be 
a self-contained unit, sealed off at the state lines, at which point the 
law of the adjoining state takes over. Two factors prevent this. First, 
water itself crosses the state lines or fonns state boundaries and what is 
done in one state will have repercussions on its neighbor. Secondly, the 
federated nature of American government will not permit such isolation, 
since the slates are only quasi-sovereign. The Constitution gives the 
national government interests in water and pmvers to implement them, pmJ
ers in some superior to those of the states. The powers of sover
eignty are between the government of the Union, and those 0 f the 
states. They are each soverei.gn, with respect to the objects committed to 
it, an§, ,:either soverei.gn, with respect to the objects cormnitted to the 
other. 

The ever broadening powers of the Federal Government in the field of 
water and related land resources result from the pyramiding of Federal 
statutes and Supreme Court Decisions over the last 100 years. No express 
power over water and related land resources is found in the United States 
Constitution. The large body of Federal law, (see Anon, 1950) which has 
emerged derives its assertion from several sources in tile Constitution: 
the Commerce Claus e, the Property Clause, the Water and Treaty powers, and 
the General Welfare powers. 

When the Constitution was establi.shed, express powers were delegated 
to the Congress: To regulate conunerce with foreign nntions, and among the 
several States, and ,,,ith the IndLm tribes; to dispose of and make all 
needful rules and regulations respecting the territory or other property 
belonging to the U"ited States; by and with the advice and consent of the 
Senate, to make treaties, provided two thirds of the Senators present con
cur. Treaties mnde under the authority of the United Slates shall be the 
supreme law of the land; and the judges in every state shall be bound there
by, anything in the constitution or laws of any state to the contrary not
withstanding; to levy taxes and to appropriate funds to provide for the 
general welfare 0 the United Slates; the judicial power of the United 
States shall be vested in one supreme court, and in such inferior courts 
as the Congress may from time to time ordain and establish; no state shall, 
without the consent of the Congress enter into any agreement or compact 
with another state; to form a more perfect union, establ ish justice, insure 
domestic tranquility, provide for the GOtmnon defense, promote the general 
welfare, and secure the blessings of liberty to ourselves and our posterity. 

From these powers Federal law, concerning water and related land re
sources, developed, first upon navigation, then flood control, then irri
gation, then power, and finally comprehensive river basin development. 

211. M'Clulloch v. Maryland, 4 Wheat. 316, 410 (U.W. 1819). 
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THE ROLE OF FEDERAL GOVERNMENT 

In recent years the federal government has greatly expanded its prog
rams dealing with land and water through such acts as the Federal Water 
pollution Control Act,2l2 and the Watershed Protection and Flood Prevention 
Act. 213 By the Act of September 5, 1962, Pub. Law 87-639, 76 Stat. 438, 
Congress authorized the Secretary of the Army and the Secretary of Agri
culture to make joint investigations of watershed areas for flood control, 
conservation, development of the utilization of water, and allied purposes, 
and to report to Congress through the President on recorrnnended improvements. 
IncreaSing demands on our resources have influenced the expansion of fed
eral regulation of bodies of water that cross or form state or international 
boundaries. 

Decisions as to the control of our water resources will have a great 
effect on the future economic Ii fe of the state and the nation, and even 
on governmental structure. Control of water can mean control of land use. 
Thus, the question of governmental regulation of water use involves both 
the rights of landowners, particularly those who depend on water to carry 
out their activities, and the underlying philosophy of whether state or 
federal laws shall govern the field of water and related land resources. 

There has been extensive discussion concerning federal-state relation
ships in the water law field, particularly in the western states. 2l4 No 
attempt will be made to cover all of the areas that are being discussed, 
but comments will be made on the growth of federal authority and some of 
the active areas of federal regulation. 

Congressional responsibility and authority in the field of water re
sources stems primarily [rom constitutional delegations of power to the 
federal government under the co~nerce, war, and general welfare clauses 
of Article I, Section 8, of the United States Constitution, the property 
clause of Article IV, Section 3, and the treaty proviSions of Article II, 
Section 2, clause 2, and Article IV, clause 2. The conunerce clause has 
been the principal basis for federal regulation of major inland waterways. 

Congress has always taken an interest in the development of water re
sources. Early congreSSional efforts were the subject of frequent disputes 
between Congress and the executive branch of the government. These early 
efforts dealt with the need to establish and improve waterways for naviga
tion. Chief Justice Marshall, in the famous case of 9 

212. 62 Stat. 1155 (1948) as amended, 33 U.S.C. 466-466k (1958), as 
further amended, 33 U.S.C. 466-466j (Supp. III, 1961). 

213. 68 Stat. 666 (1954) as amended, 16 U.S.C. 1001-1008 (1958), as 
further amended, 16 U.S.C. 1002-1007 (Supp. III, 1961), and Food and 
Agricultural Act of 1962, Secs. 103-106, 76 Stat. 608 (1962). 

214. See, for example, Sato, Water Resources--Comments Upon the Federal
State Relationship, 48 Calif. L. Rev. 43 (1960); Corker, Water Rights 
and Pederalism--The Western Water Rights Settlement Bill of 1957, 45 
Calif. L. Rev. 604 (1957); Note, Federal-State Conflicts Over the Control 
of Western Waters, 60 Columbia L. Rev. 967 (1960). 
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Wheat. (22 U.S.) 1, 6 L. Ed. 23 (1824), gave Congress judicial support by 
holding that the power of Congress comprehended navigation within the limits 
of every state of the union insofar as navigation was connected with commerce. 
Early appropriations for navigation surveys and studies of the Mississippi 
and Ohio Rivers for the purpose of improving rivers and harbors were, however, 
vetoed by the presidents on the basis that the Constitution did not sanction 
such acts by Congress. 

The Supreme Court in Gilman v. City of Philadelphia, 3 Wall (70 U.S.) 

713, 18 L. Ed. 96 (1865), reaffirmed the power of Congress to regulate com

merce and exercise control over navigable waters, and brought to a close 

all active opposition from the executive branch with regard to the consti 

tutionality of legislation in the area of navigation. 


The power to control navigation and navigable waters includes the power 
to prevent obstructions215 and the power to ~rotect the navigable capacity 
of waters by preventing diversions of water. 16 The Supreme Court considers 
a stream naVigable if it is or can be made navigable.217 Nonnavigable tri 
butaries of a navigable stream are subject to regulation to protect the 
navigable capacity of the stream. 218 J.'ederal regulations control over state 
laws in case of conflict. 2l9 

Federal activity in the field of flood control has been greatly expand
ed since the Civil War, when it was considered primarily a problem for local 
officials and not a proper concern for congressional action. Early efforts 
to appropriate federal funds were generally justified by arguing that it was 
the right and duty of the federal government to build flood control levees 
to improve navigation. A national flood control program was started in 1874, 
when a Commission of Engineers was appointed to investigate and report to 
Congress a plan for the permanent rec lamation and ~revention 0 f inundation 
of lands in the alluvial MiSSissippi River basin.2 0 

With the passage of the Flood Control Act of 1936,221 Congress estab

215. 362 U.S. 482, 80 S. Ct. 884,4 L. 

216. 266 U.S. 405, 45 S. Ct.
176, 

217. United States v. Appalachian Elec. Power Co., 311 U.S. 377, 66 S. 

Ct. 291, 85 L. Ed. 243 (1940). 


218. United States v. Rio Grande Dam & Irrigation Co., 174 U.S. 690, 19 
S. Ct. 770, 43 L. Ed. 1136 (1899); note 51 infra and preceding text. 

219. United States v. Chandler-Dunbar Co., 229 U.S. 53, 33 S. Ct. 667, 
57 L. Ed. 1063 (1913); United States v. Twin City Power Co., 350 U.S. 
222, 76 S. Ct. 259, 100 L. Ed. 240 (1956). 

220. Act of June 22, 1874, Ch. 411, 88 Stat. 199. 

221. Act of Oct. 22, 1936, Ch. 688, Sees. 1-9, 49 Stat. 1570, now 33 
U.S.C. 701a-70If and 701h (1958). These sections are part of 33 U.S.C. 
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lished a national flood control policy. Present-day legislation provides 
for the planning of water and related land resources on a watershed basis. 
This approach provides a greater ro Ie for state governments to meet the ob
jections of those opposed to encroachment on states' rights and prerogatives 
in the water law field. The federal authority in the flood control area is 
now so broad that the United States Corps of Engineers can provide flood 
plain planning on small nonnavigable streams,such as tiny Bassett's Creek 
in Hennepin County. The question to be answered is whether Minnesota wi 11 
participate effectively in water resources programs or will it abdicate its 
role and lose another area of resource management. 

In the western states mUltiple water resource development was initiated 
under the Reclamation Act of 1902. 222 This act, as amended from time to 
time,223 provides for the expenditure of federal funds, which are to be re
paid by water users served by the project in question. Water uses developed 
in connection with the irrigation projects, in addition to the use for irri 
gation which was primary under the original act, include uses for domestic 
water supply, navigation, and the production of hydroelectric power. 

Examples of federal multiple-purpose water resource development projects 
are the Boulder Canyon Project, which includes the Hoover Dam, the Bonneville 
Project and the Columbia River Basin Project, which includes the Grand Cou
lee Dam. The most famous federal multiple-purpose development of water 
resources on a watershed basis is the Tennessee Valley Authority. 225 In 
the past years in Minnesota we have seen the development of the Missouri 
Basin Inter-Agency Committee, Upper Mississippi River Comprehensive Basin 
Study Coordinating Committee, Great Lakes Basin COlmnission, and Souris-Red
Rainy River Basins Commission, under various federal acts, for irrigation, 
navigation, recreation, production of hydroelectric power, preservation and 
propagation of wildlife, and other purposes. Already conflicts are arising 
between navigation interests deSiring adequate water depths in the shipping 
season, interests desiring regulated flows for power generation and irriga
tion interests. 

Ch. 15, Flood Control (1958), as amended, 33 U.S.C. 701r-l and 709a 
. III, 1961) and further amended by the Flood Control Act of 1962, 
Law 87-874, Title II, Sees. 205, 206, & 208, 33 U.S.C. 701n, 701r-l, 

and 701s. 

222. Act of June 17, 1902, Ch. 1093, 32 Stat. 388. 

223. Most of the provLsLons of the original act (together with later 
reclamation acts) are now codified in Ch. 12 of 43 U.S.C. (1958) and 43 
U.S.C. 373a-6l5hh (Supp. III, 1961), as amended by various acts in 1962 
(43 U.S.C. 373a-l, 377a, 485h, 485h-6 and -7, 6l5t, 6l5u, and 6l5ii 
6l6w), and by the Act of June 21, 1963, Pub. Law 88-44, 77 Stat. 68. 

224. The statutory prOVLSLons relating to the Boulder Canyon Project are 

in Ch. 12A of 43 U.S.C. (1958). Those relating to the Bonneville and Co

lumbia River Basin Projects are in Chs. l2B and l2D of 16 U.S.C. (1958) 

and 16 U.S.C. 832a-l (Supp. III, 1961). 


225. Tennessee Valley Authority Act of 1933, Ch. 32, 48 Stat. 58, as 
amended, 16 U.S.C. 83l-831dd (958), as further amended, 16 U.S.C. 831d, 
831h-2 (repealed), and 83ln-4 (Supp. TII, 1961). 
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In the area of Ivaters Congress, Sec tion 4 0 

the Flood Control included provisions authorizing recreation
al developments at reservoirs bnilt by the Corps of Engineers. 
the 1946 amendments 227 to the Fish and Wildli Coordination 
ized federal expendi tures for the preservation and protection of fish and 
wildli in connection with water resource developments by federal agencies. 

In the e1d water pollution the major program was initiated 
by the Federal Water Pollution Cuntrol Act of 1948. The main features of 
this program include grants to states and municipalities for the construction 
of se\"age treatment Horks ,md other installations designed to prevent pol
lution uf our waters. 

The Department 0 Agriculture has extensive programs in the ,,,ater re

sources field, particularly under the Watershed Protection and Flood Pre
vention Act, as amended,230 and other programs corried out by the 1 Con
servation Service u the Department u A1',riculture. 


The extent which the federal government has bruadened its control 

in the resource area is shm,n by the expanding jurisdiction of the> Federal 

PO\<ler Commission nnd by recenL ca.ses lllvolving ,"vater rights ill the \"r(!stern 

states in \"hich i C has been contended th:ll the' federal government is not 

bound by the local 1mv '"lth regard to (Jppropriatiull of water. 


In 174 U.S. 690, 
19 S. Ct. , " an ion "as granted to prev<Cl1t 
an appropriatiun 0 f Ivaters [rom the 1101111avigable port iOll of the Grande 
where this would substantially interfere lVith the navigability r the navi
gable parts of the strC'am. Under this deciSion, l'he test of fed('ra1 COI1

trol was IVhether or not the effect of the use the non-navigable waters 
on the downstream llavig,Jble cap;lclty Ivas substantial. 

The leading case defining waters subject to federal 
231 sometimes called the New 

V},lters in Sec. 3 "f the Federal 
holding that the New River HDS naVigable 

226. Act of Dec. 22, L944, ell. 665, Sec. 4, ,')8 Stat. 889; no," 16 .S.C. 
460d (1958), as amended by the Flood Control Act of 1962, Pub. l..a\,) 87 
874, Title n, Sec. 207, 76 Stat. 1195, 16 U.S.C. 460d. 

227. Act uf Aug. 14, 1946, Ch. 965, 60 Stat. 1080. 

228. Act of March 10, 1934, Ch. 55, 48 Stat. 401, as amended, 16 U.S.C. 
66l-666c (1958). 

229. Note 212, supra. 

230. Note 213, supra. 

231. 311 U.S. 377, 66 S. Ct. 291, 8,) L. Ed. 243 (1940), 

232. Act of June 10, 1920, Ch. 28'), Sec. 3(8), 41 Stat. l063, as amen
ded, 16 U.S.C. 796 (958). 
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even though artiUcial aids lvould be needed to make it suLtable for comme 
cial navigation, and the c.lear implication that ributaries of stt'(,ams tl"H 
ace navigable under this test are themselves to be considered 
and thus subject licensing by the Federal Pmler Commission. 

The power o[ the federal government control avigable I,Lhu des 
of nav igable streams was en larged by the Federal Pmler Conlinission in L 
recent decision in Docket No. E6927, decided Apr! 
1962. The COl11lTliss on il hadjurisdictlon [or licellsill 
poses over a rumph.1ck hydroelectric pCHvE'r projec on nOllnnvlgahl iJal" 

While the commission determined that i had jurisdlcti bee or the (.]"
fect the project Ivould h,~ve dOl"nstrC.1m navignhlc capacity, it nJ held 
hat even i r UO;vDstreclJll n3.vigable capnci \vould not be ~1f tcc ,t rH: pre' 

posed development 0 power [or illterstatc tr.:-tnsmlssl 
cicnt evidence of a pot<:'ntial Lo feet Lllterst~lt lr~1nSHlisS[OIl 

su[ri.eient evidence a potential to led terstllte 
ject the j.nstllll~t to the CommissioJl'S 1 Lng puwers. 

case rep reS('l1 t s a rther expLlllsLoll 1l'(I<·
The .':'-"'::':::~';:';.-;::;;-~;-;-l~T!' 

commerce C'l~luse or t',he Cnllsl: i()ll. 

further evidence of the 
the control OJ \.J£)terR i.s 
U.S. 435, 7S S. Ct. 8J2, 

hui II on governlll('nt 1ands reserved 

to the United States lor r purpos(,s, 


f lhe public dom:tLI1. Ti,e 

1cl harm mi 11sh lhilL "p'lIm 


on the <10m IvOU J d he ('on t r nry 
terms of t·he Desert L111<1 Acl of 1877,LY+ ",111('11 provi<ic'd thill 
\vn over nnd above tlli.1t: tuaLly apprupci aLec} ,llul used hy indlvi 
provided ill the , "toget!1cr with tbe""tcr ,.f III I riv['rs .111<.\ 
oth"r SO[HCCS of the 1,,,I('r supply up"n the puhlic l:lnds "nd 
shill! remain nf1u he held [n,e I"or the c1l'propril.lli"Il ;1I1e1 lISC 

[or irrigation, flttni and llIanu luri purpos{->s suh t s. II 

The river in quesLion llonndvrgi1hlf~ nnd thc~rerorc 

to be suhject to sCatl? (,Ollt nll. The Courl· n' tvd.1 
tenti OliS. It Ld thilt til(' Dcscn l.and i\ct did not app to HLlt rs dl1 i;,uvcnl

mCllt rcservnliolls, Federal r)owc·r COll1ndss bnd Ius i 'Ie juris 
dictioll, under the f the Glllstilution. lic('lLSC LlH.' use 

j" such waters, wi Jal-'. 

crt.;;tlC?u anxit'Ly \v;'lL er 

users the ldcstern 
The dec i s i in 

expressed that Cite' dec si ()Ij 

. S. 

508, I s. Ct. 1050, 85 L. 
233. Cf. OklLlhoma ex. reI. 

project in
eluding hydroelectric power production as p'lre of flood control selle1i1..,; 
pOlver flood cOl1trol held lo extend to llo11nnvigahle p<:lrts of river 
to ributaries.) 

34. Act <) }larch J, 1877, Ch. 107, 19 Stat. 377, ;]s amerl\Jed, .I,] U.. C. 
321 ([958). 

235. See Sal:o, note 14, ~r<l; Corker, no 214, ~r<l at 607 -614. 
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which 
ion, stale 

streamsnavigable are inapplicable 
\vhen they confl t with federal law, was going to be carried further to give 
the federal government exclusive authority over all Ivater rights on 1 fed
eral lands. 5illc(' most the unappropriated watershed lands I,ere reserved 
lands in national forests or other federal Ilmds not open to public entry, 
it feared thal the Pelton Dam case established the federal government 
as OImer or Ll cllldppropriatecl waters in the West. 

The ef feet 01 the Pelton Dam ded sion vias 
felt in a case 

involving federal appropriation ground water in Ne'Jada.LlI At the time 
of the Pelton Dam decision the Hal,Lhorne, Nevada, Naval Anmlunition Depot 
had applical i.OllS stilLe permits six \vells, all located witbin the 
boundar} 0 I the depot, pending before the Nevada State Engineer. Just 
before lit" final Slc'ps l'equired for allowance of the permits were Ical(ell, 
the 1'<'lton Dnt11 case \vas decided. ImmediilLLdy tilereelfter, the applications 
I,en: \viLhdraw!1 on Lill' LiH'ory compliance with state law Was unnecessary. 
The sU1Le sued to require the depot to comply I.]i th the state pel111i tIm.]. 
The federal Districi Court: dismissed the complainl. \.Jhile it rested its 
decision in p,lrt ti'l' natioll"l defense aspee of the case and on reclam
atioll cases, il ;.;.lso st.:lted lhaL i.t \Vas "inclined to L11e ... vic\,;tt that the 
l'eltol1 Dam case Iv.lS "ddenllill<ltive. "238 The decision was affIrmed by the 
Court [Appeals lor the 9th Ci it, but 011 the ground that the govern
mellt's HDiver of sovereign iLmmnily in \.Jater rights cases·?J9 did no! extend 
to situalions \l,rhere n sLale "seeks declar':ltion f her sovereign} propri
etory right to the corpus Or control waters in general. "240 

The eXHCt. extent or the federal gov(lrnmCiltfs control OVc:r Haters undl'r 

the property ;luse 0 the Constitution is still TIt\" Pelton 

Dam case was cited in t\v() !y60 Supr'ernc Court cases, both cases 

the governmental upheld as proper exercise of 

commerce pOIVer. did hoi d tbat the rules governing ','ed
eral Power Commissioll 1 iccllsing in relati to publ ie lands d reserviltioliS 

of rhe United States, under the property clause the Constllutioll, were 

inapplicable in the o[ power project r'('servoir on lands owned by all 


236. 328 U.S, 152, 
S. Ct. 906, 90 L. Ed. 1143 (1946). 

Nevada ex. reI. 

Nev. 1958), affd. 79 ~7-~~~~~~~~~~' 165 F Supp. 6UO (D 


218. 165 F Supp. (,08. 

2J9. Act of 

105'), Cli. 651, Title II, 
 . 208(a), 66 SlaL. 560,43 U.S.C. 

240. 279 F2d 701. 

99, 

242. note 241, 

85 

http:dOl"nstrC.1m


...... 


Indian nation in fee. 

Another recent example of the extent to which the federal government 

can determine "ater rights is found in the decision in 
373 U.S. 546, 83 S. Ct. 1468, 10 L. Ed2d 542 (June , 

ong-standir1g litigation arose out of a dispute among the states of Arizo
na, California, Nevada, New Mexico, and Utah over the use of Colorado River 
waters. The United States intervened in the litigation. It asserted a 
superior right to control the waters of the river under the Boulder Canyon 

Pro j e c t Ac t . 

The Supreme Court expressly rejected the argument that federal opera

tion of water resource projects must be in compliance ,"ith state law. It 

held that the Secretary of the Interior, in choosing between users in each 

state and in settling the terms of his contracts, was not bound to follow
244 
state la,". In reply to the argument that Sec. 8 of the Reclamation Act 
requires the United States, in the del of water, to follow 
laid dovif1 by state 1<1W, the Court st that under its prior decis 
interpreting Sec. 8 of the Reclamation Act, the United States is required to 
comply with state Im.J "merely •.. ,,,hen in the construction and operation of a 
reclamation project, it becomes necessary for it to acquire water rights or 
vested interests therein." It pointed Ollt that the acquisition of water 
rights is not to be confused wilh the operation of federal projects, and 
stated that where the federal government has "undertaken a ive 
proj eel lor the improvement of a great river and for the bene
[icial distribution of water, there is no room for inconsistent state la,,,s. 
The Court further stated lilat the things the states can continue to do with 
respect to regulation of watercourses within their limits "can be decided 
when the occasion arises. !lut ",here the Secretary's contracts, as here, 
carry out a plan for the complete distribution of waters to 

users) state law has uo place. II 

['he Chief JusLice took no part in the case. Dissents were filed hy 
Mr. Justice 11ar1an (joined by Justice Douglas and Ste\.Jart) and ~lr. Justice 
Douglas. ~lr. Justice Douglas characterized the decisiOll as "the boldest 
attempt by judges in modern times to spin their mm philosophy into the 
fabric of the law, in derogation f the "'ill or the legislature. The pre
sent decision ... grants the federal bureaucracy a pm.Jer and command over 
water rights in the 17 \.Jestern States that it never had had, that it always 
wanted, that it could never persuade Congress to ,orant. and that this Court 

up to now has consistently refused to recognize. 

243. 	 See note 224, supra. 

.S.C. 383
244. Act of June 17, 1902, Cll. 1093, Sec. 8, 32 Stat. 390, 43 

(1958 ). 

373 U.S. 586-588, 83 S. Ct. 1490-1492, 10 L. Ed2d 570-571.
245. 

S. Ct. 117
1
" 

246. 	 627, 83 S. 
L. 

CL. 996, 10 L. Ed2d 281 (1963). 

373 U.S. 628, 83 S. Ct. 1512, 10 L. Ed2d 581.247. 
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The above are some examples of federal-state conflicts in the manage
ment of our water resources. It is only natural that the majority of the 
disputes have arisen in the West, where water is scarce and is the key to 
the development and expansion of new communities and new industry. In 
recent years there has been a growing concern among eastern water users 
over the role 0 the federal government in this field. The COncern is 
justified. The "power and command over water rights," now most 
acute in "the Western States," is becoming and will become more acute 
in every other state, including Minnesota, as the demands on its water re
sources increase. 

The importance of water resources to the naLion was \Vell stated 
the President in a portion 0 his message to Congress on March 1, 1962 

Our Nation's progress is reflected in the history of our great river 
systems. The water that courses through our rivers and streams holds 
the key to full national development. Uncontrolled, it wipes out 
homes, lives, and drcams bringing disaster in the form of floods; con
trolled, it is an effective artery of transportation, a hoon to indus
trial development, a source beauty and recreation, and the means 
[or turtling arid areas into rich and versati Ie cropland. In no re
source field are conservation principles more applicable. By 1980, 
it is estimated, our national ",ater needs will nearly double--by the 
end of the century they will triple. But the quantity of water which 
nature supplies will remain almost constanL. 

The same concern and increasing federal dominance in land resource 
decisions can be illustrated by examples of recent major federal land use 
programs. 

The federal government has adopted a p"licy that requires the preser
vation of lands devoted to recreational use. This is clearly evident in 
the Congressional declaration f purpose Slated in Lhe aeL cre3ting the 
Department of Transportation. "It is hereby declared to be the national 
policy that special effort should be made to preserve t.he natural beauty 
of the countryside and public park and recreation lands, wildlife and water
fowl refuges, and historic sites. "249 This policy is exempli Cied by the re
quirement that all alternative routes must be considered. No program or 
project is to be approved: 

.•. which requires the use of any publicly owned land from a public 
park, recreation area, wildlife and waterfowl refuge, or historic 
site unless (U there is no feasible and prudent alternative to the 
use of such land, and (2) such program includes all possible planning 
to minimize harm to such park, recreational area, and water
fO\"l refuge, or historic site resulting from such use. 

Despite a strong efCort by the highway lobby to remove this section 
completely, the 1968 Federal Highway Act retained it for publicly o\Vned 

248. 108 Congo Rec. 2828, 2829 cd. March 1, 1962), House Doc. No. 

249. 49 U.S.C.A. 1651(b)(2). 

250. 49 U.S.C.A. 1653(f). 
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expression of current federal 
policy in favor of preserving 
lands. Thus, this section is 

A similar policy statement exists for the federal-aid highway system 
itsel f: 

It is hereby declared to be the national policy that in carrying out 
the provisions of this ti tIe, the Secretary shall usc maximum effort 
to preserve Federal, State, and local government parklands and historic 
sites and the beauty and histori.c value of such lands and sites. The 
Secretary shall cooperate with the States in developing high\"ay plans 
and programs Hhich carry out such policy. After July 1, 1968, the 
Secretary shall not approve under Section 105 of this title allY prog
ram [or a project Hhlch requires the use for such project of any land 
from a Federal, State, or local government park or historic site unless 
such pro!jram includes all possible planning, including consideration of 
alternatives to the usc of such land, to minimize any harm to such park 
or site resulting from such use. 25l 

The regulations promulgated hy the [lureau of Puhlic Roaos, which ad
ministers all federal-aid highway pro!jrams, require that: 

... The conservation :lnd clevelopment of natural resources, the advance
ment of economic and social values, and the promotion of desirable 
land utilization, as well :lS the existing and potential highHay traf 
fie and other pertinent criteria are to be considered when selecting 
highH:lYs to be added to a Federal-aid system or Hhen revi
sions o[ a previously approved Federal-aid system. 

ThIs federal po licy is being implemented. A Department 0 f Transpor
tation Release, on Septemher 24, 1967, announced a 4.8 million dollar con
tract Hith Baltimore, Maryland. According to the Secretary, the contract: 

... may well set a pattern for designing urban hi!jhways across the 
nation ..•• For the first time in any TIlnjor city, all f the environ
mental ski 11s available will be brought to bear on the design of the 

[rom the very beginning ....With early planning consideration 
of the highHay's social, economic, historIcal and functional impact, 
this Hill become not just a road through a city, but an integral part 
of the city. 

Federal policy in other areas also reflect concern for the retention 
of recreatIon areas and open space. In 1963, Con!jress began to enact a 
series of measures establishing neH outdoor recreation programs. A federal 
Land and Water Conservation Fund was established to be administered by the 
Secretary of the Tnterior, and a declaration of p~licy was enacted [or fed
eral multi-purpose Hater resource projects: 

The Congress finds and declares it to be desirable that all American 
people of present and future generations be assured adequate outdoor 

11'1 	
recreation resources, and that it is desirable for all levels of govern
ment and private interests to take prompt and coordinated action to the 

251. 23 U.S.C.A. 138. 

252. 23 C.F.R. 1.6(c). 
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extent practicable without diminishing or affecting their respective 
pO\.;ers and functions to conserve, develop, and utilize such resources 
for the benefit and enjoyment of the American people.253 

As early as 1935, Congress included in the Federal POHer Act a pro

vision that the Commission must take recreational purposes and opportuni
ties account when considering power project plans that affect land 

uses. 

Congress has 	 recently recognized the value of maintaining open spaces, 
particularly in urban areas, as reflected by its enactment of the Housing 
and Urban Development Act of 1965. The House Report contains the folloHing 
language: 

In many urban areas, undeveloped land is rapidly disappearing or great
ly increasing in cost. Prompt action must be taken to acquire suitable 
land Hhile it is still available. This will not only help to conserve 
public funds in the face of sharply increasing land costs, but will 
also assist in shapin!j urban development to allow provision 0 trans
portation and other public facilities at minimum cost. 

.•. our urban population is groHing conSiderably more rapidly than parks 
and other urban open spaces are being provided, so that the backlog of 
unmet needs is actually expanding rather than decreasing. An increase 
in the Federal grant level is vi tal if communities are to be given ade
quate assistance in preserving open space land. 

II.R. Rep. No. 365, 89 Congo 1st Sess., 1965 

2614, 2655-56. The Congressional declarati purpose 

indicates the crucial importance of the preservation of open space: 


(a) The Congress finds that a combination economic, social, !jovern
mental, and technological forces have caused a rapid expansion of the 
Nation's urban areas, '''hich has creat ed critical problems of service 
and finance for all levels o[ government and which, combined Hith rapid 
popUlation groHth in such areas, threatens severe problems of urban and 
suburban living, includin!j the loss of valuable open-space land in such 
areas, for the preponderant majority 0 the Nation's present and future 
population. 

(b) The Congress further finds that there is an urgent need both for 
the additional provision of parks and other open-space areas in the 
developed pClrlions 0 the Nation's urban areas and for greater and 
better coordinated local efforts to beautify and improve open space 
and other public land throu!jhout urban areas to facilitate their in
creased use and enjoyment by the Nation's urban population. 

(c) The Congress further finds that there is a need for timely action 
to preserve and restore areas, sites, and structures of historic or 
architectural value in order that these remaining evidences of our 
past history and heritage shall not be lost or destroyed through the 
expansion and development of the Nation's urban areas. 

253. 16 U.S.C.A. 460(1). 

254. 16 U.S.C.A. 803(a). 
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(d) It is the purpose of this chapter to help curb urban sprawl and 
prevent the spread of urban blight and deterioration, to encourage 
more economic and desirable urban development, to assist in preserv
ing areas and properties of historic or architectural value, and to 
help provide necessary recreational, conservation, and scenic areas 

assisting State and local governments in taking prompt action to 
provide, preserve and develop open-space land which is essential 

to the proper long-range development and welfare 0 f the Nat ion's urban 
areas in accordance with plans for the allocation of such lands for 
open-space uses; (2) acquire, improve and restore areas, sites and 
structures of historic or architectural value; and (3) beautify and 
improve open space and other public urban land in accordance with prog
rams to and coordinate local public and private efforts to
ward this end. 

Through Section 204 of the Demonstration Cities and Metropolitan Deve
lopment Act o[ 1966, Congress has attempted to coordinate the several prog
rams of federal aid which often conflict in metropolitan areas. The act 
provides that all applications made after .Tunc 30, 1967, for federal loans 
or grants to assist in carrying out ope,l space land projects or for the 
planning or construction of hospitals, airports, libraries, water supplLes 
and distribution systems, se'vage facili.ties and waste treatment works, high
ways, transportation [aci lities, water development and land conservation 
projects, shall be suhmitted [or revieH to an area-wide agency designated 
to perform regional planning [or the metropolitan area involved. The recom
mendations of the areawide planning agency are then attached to the proposal 
before it is submitted to the appropriate federal agency [or consideration. 
The recommendations of the areaHide planning agency are not conclusive, but 
are to be used by the federal agencies to assist in determilling whether the 
application is in accordance '>lith the provisions o[ its own enabling legis
at iOL1. 

Presidentialcollcern ["Or preservation of natural reSDurces 
is shown by numerous executive orders and 

255. 12 .S.C.A. 1500 cf. 

256. These executive orders illclude: 
Executive Order No. 11278, 1966 

4628, created the President's on 
Beauty and the Citizens Advisory Committee on Recreation and Natu
ral Beauty. 

Executive Order No. 1127.8, 1966 
4616, empoHered the Secretary 0 to 
Coordinate federal activities affecting housing and urban develop
ment. 

Executive Order No. 11359A, ~.:~,:",~~~~~~~~~~~~~~~~
3497, added the Secretary of T 

President's Council on Recreation and 


Executive Order No. 11200, 196) 

4364, established recreation user s 

Water Conservation Fund Act of 1965. 


Executive Order No. 11237, 1965 "-.:-"-'':-:-'~~L-::::::'~-=-::C-==~~=:'::: 
4407, prescribed regulations for 
acquiSition of land under the outdoor recreation program of the 
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By these major water and land resource programs the federal govern
ment seems to be seeking bypass local municipal governments Hhich con
trol resource decisions. The federal approach is to thhold funds ulliess 
U state or regional approach is taken in the field of resource management. 
The funds are made available if local pla1llling meets defined federal cri 
tCl~ia. Thus J the:. federal government seems be seeking through financial 
incentives to Loree the state's to bypass their exist governmental units. 

Investigations ;md improvements of rivers and other \vaterways flood 
control and allied purpost's and investigations and imprnvemcnts of Htltersheds 
and tributaries for flood proteclion and allied purposes are prosecuted by 
the Dcpartn1(1lll~ of the Army alLd the Department Agriculcure. In the prep
aration o[ rlood-control projects) many LnHs concerning llavigation improve
ments are expressly made ,1pplicable. Similarly, nuUwriz<ltions of surveys, 
prep~ration of rep~rts tllereon, coopcr~lioll \~it!l states and other agcllcies. 

revieH by the Board [ Engineers [or Rivers and lIarbors, all substanti 
al Ly follow the pattern applicable to nav Lgatlol1 improvements. Projects mn, 
be under l.:l),: Pil only "l:v'hen express :.1uthorlzed by Congress, and;) l1umhC'r 

have been p:nacted in the [Ulturc of continuin).!, authori zntions for sppci
iiC'd types of Hork, mLlny allrnving varying ch:grees of is('retion in the use 
[funds. Excepting dam '111<1 reservoir proje'cts, 1m, gencrillly applicahle 

to thoriziltions for flilOu-cont )-01 work reqn Ln,s that I ates or otbocr lclcal 
interests prOVide l nf'Cess;:lL-Y Lmds and 11l.1inl ill 10e:11 works. \.Jith Cetv 
exceptions, L::li']S concel~ning runds and eruinf!, prosf'Clltion aud operu! iOll 
of projects, including mUltiple uses, an.: Subst,1nl Ily like those govern
ing n.:1vigation improvemenl s. 

As an i idenl of expressly ted p""ers, the Uniled Slil!C'S nilS cer
taln constitutinnnl .-..'1uthorily lo control Ilon[ederal developmcnt of \-Jdler 

po\-Jer, or to clevelop such po",er tseH. Thus, 011 streams subject its 
jurisdietion u!I(ler the CnLLlmercc Clouse, Cllngress may granl deny the pri 
vilege r nonred"ral development. 1 t LLlOY direct Jeder"l developmcnl~ 
power as a part of commerce improvemenL or regulation in lcgisl:lting for 
navigation and Clnod conLrol. 

Feder:11 Statutes provide [or the est~lhlish111ent of Haler-qual ity stan
dards by the tates or by the Secretary or the Interior alld for admillistra
tive and judicial enforcement against discharges that reduce the quality 01 

Department 0 f Interior and I.he opeLL space program 0 [ the llous
in8 and 1I0me Finance Agency. 

The Proclamations Lnclnde: 
Proclamation No. 3759, 1967 3229, 

proclaimed the year 1<,)67 as 
vatiotl Year." 

Proclamation No. 3804, 1967 
Proclaimed \-Jeek beginning 

Hay Week 1967. In his proclamation the President said: 

... wc must always remember that highways are for the Hhole 
society's convenience and enjoyment. \.Je must take pains to 
assure that highway development proceeds with a due respect 
for the needs all our people--that it become neither an end 
in itself, nor an isolated phenomenon, related to the orderly 
use 0 f land. 
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the affected interstate waters below these standards. Water qualilY stan
dards are established for and made applicable to the entire stretch of the 
interstate "aters wi thin a state. Any matter into such tributaries \"h1ch 
reaches interstate waters and reduces the quality interstate streams 
below the established water-quality standards is subject to abatement under 
federal laws. The Secretary of the terior, upon request of any SLate or 
interstate \vater-pollution control agency, to conduct investigations, re
search, and surveys any specific water-pollution problem conrrontin[, the 
state, interstate agency, community, municipality, or industrial plant, \dth 
a review to recolTUllending J. solution. 

Laws and court decisions employ the COllmlerce pOlver for controlling mul
tiple-purpose development. The Supreme Court hilS stilted that there: is no 
conslitutiorlal necessity viewing each reservoir project in isolation 
[rom a comprehensive plan covering the entire hasin f a particular river. 
In truth the authority of the Uni States is the regulation of commerce 
on its waters. That authority is as hroad <1S the needs of commerce. :'iavi
gable waters are subject to national plannillg and rol in the broad re2~u-
lalion commerce granted the federal goverllment. It is for Congress 
alone to decide whether a particular project, hy il.sel or as part of a 
more comprehensive scheme, will have such ;1 beneficial effect on the arteries 
o interstJte commerce as to \"arrant it. That determination is legislative 
in charac ter w 

The inclusion of I~oresl lands Ivithin a slale of the United States does 
not take from Congress the power to control their occupancy ;md use, to 
protect them from trespass and injury and to prescribe the conditions upon 
which others may ohtain rights in them, even rhou this involve the 
pxcrcise ill some measure of Hh<1t c1.lmmonly is knOl-J11 as the police povler. 

The interdependence of land and ",ater has heen recognized in a number 
of statutes concerning use of lands. These arc aimed aL ",ater and lilnd as 
inseparabl resources, or arc adaptabl.e to serving both. Congress has pro-
vi ded a federal forest program on a national basis. Statutes recogniz
ing [he terrelaLions of land and \Yater resources appear in legislation 
concerning national parks, Indian lilnds and federal grazing lands, and the 
national soil-conservation pnJ(~:rams. 

Comprehensive development, as applied to \vater resources and related 
1;1I1d uses, may be defined as basin-Ivide development for optimum beneficial 
uses 0 a river system and its watershed. The natural unity between a 
river system und its walershed has lleerl accorded varying and increasing 
recognition in legislation dating back to the latter part of the 19th cen

tury. 

Since 1917, all flood-control examinations and survey must include a 

257. 311 U.S. 377. 

258. 
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comprehensive study 0 f the watershed, and ascert ain the exten t and charac
ter of the area to he affected by the proposed improvement, the probable 
effect upon navigation, the possible development and utilization of water 
power, and such other uses as be properly related to coordinated 
with the project. Also in 1917, latian was passed creating a Water
ways Cormnission and directing it to prepare a comprehensive Ian or plans 
for the development of waterways and the water resources of United 
States for the purposes of navigation and for every useful purpose. Large
ly because of American participation in \,orld I,ar T, however, the commis
sioners \"ere never appointed, and the legis lation was repealed in 1920 by 
the Federal Power Act. Under this latter act, the Federal Power Commission 
has broad authority to make investigations and collect data concerning the 
utilization the \later resources in any region to be developed. More
over, condition a a license for nonfederal power development requires 
that the project adopted be such as will be best adapted to a comprehensive 
plan for improving or developing the Hatenvay for navigation, power develop
menl, and other beneficial uses. 

In 1927, the Army Engineers were authorized to formulate general plans 
[or the most effective improvement of a large number of sped fied streams 
[or the purpose of navigation and the prosecution of such improvement in 
combination with the most efficient development of potential water power, 
the control of floods ilnd the needs irrigation. 

The Depression focused attention a new aspect of river-basin deve
lopment. Projects Ivere undertaken as a means of putting men to work, as 
well as to conserve and develop \vater resources. Increased emphasis was 
placed upon the public utilization a the completed projects for the di
rect benefit of the greatest number of people. 

Responsibility for carrying out particular aspects of river-hasin 
development has been assigned to separate agencies without a requirement 
for integration of efforts under a comprehensive plan. But as the develop
ment of larger river-improvement projects ",as made possible by advances in 
engineering methods, as popUlations in river basins increased, as indus ry 
explanded, and as our economy grew more complex, increasi legislative 
recognition was given to the multiple-purpose utilization of projects. 
Steps were also taken to allocate primary responsibility for each of the 
[unctions served by any project to the agency traditionally responsible 
for that function, irrespective of which was the constructing agency. 
Congress also declared its policy to facilitate the consideration of 
jects on a basis of comprehensive and coordinated development. 
however, the partial implementations of this policy have been in the di
rections indicated above rather than complete integration of efforts for 
comprehensive deve lopment. Within statutory limitations, further steps 
toward comprehensive development have been effected through executive and 
administrative action directed tm"ard coordination of efforts. Comprehen
sive development necessarily affects both federal and state activities. 
Congress has repeatedly declared its policy to recognize the rights and 
interests the states in the development of water resources. 

Federal law affecting the development, utilization, and conservation 
of water resources, including related uses land developed in response 
to expressed needs arising from time to time, as to one and then another 
of the purposes for which water may be used or controlled: navigation, 
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flood control, irrigation, power, and other public purposes. Nor did this 
development overlook water's relationship to uses of land. For the most 
part, each of these needs has received separate legislative treatment as 
it has arisen, and separate administrative machinery for the several needs 
has confirmed ,md extended this approach. The process has continued with
out substantially altering the underlying bodies of separate 18\, which are 
still largely articulated with the principal water-resource purposes. 

CONFLICTS OF FEDERAL-STATE JURISDICTION 

Viewed as a rival, the federal government is indeed formidable. If 
it chooses to act in the field of water development it can call upon a 
number of powers, varied to suit the necessities of its purposes, and its 
laws and activities may override any contrary state or local laws and in
terests, or subordinate them to the federal purpose. The state does not 
ordinarily see the federal government as a rival in water development. 
Few federal projects are locally resisted as invasions of states' rights 
and are often eagerly sought, by local people and governments. Congress 
has frequently declared certain rivers, or portions of them, to be non
navigable, thus freeing them for state control, that may take the form of 
destruction of whatever navigable capabilities exist in fact. 

Looking at "jurisdiction" in the sense of "power to act," the federal 
government seems to have almost unlimited jurisdiction over water; whenever 
a federal interest of any sort arises, it has the power to deal with the 
water to further that interest. This is not limited to any concept of 
"territorial jurisdiction"; it is not possible to divide up the country 
into areas and give the states power in some and the federal government 
pm,er in others. Although navigation is the mos t commonly used federal 

II! power, it is not possible to identify the navigable waters and the head 
01 navigation on each and say that the federal government has jurisdiction 
of a particular stream, but just to a particular point. The power of the 

II!,I states to act in the absence of federal regulation and development, and 
the facts of the hydrologic cycle, the physical interdependence of water, 
will not permit this. Furthermore, federal navigational interests extend 
beyond the head of navigation, and federal proprietary and war pm,ers may 
affect even ground waters. Nor is it possible to identify legal areas and 
say that a certain type of legislation is for the state, another is for 
the United States. State property rights may affect navigation, federal 
navigation regulation may destroy property rights. Nevertheless there is 
some division between things local and things national, and the states 

"11111 have much room left to them lor state action based on what is deemed best 
for the state, independently of any national considerations. The federal 

1111" 
gover;'ment may be omnipotent, but it is not omnipresent. Since the fed
eral jurisdiction is a conditional one, it may be ignored when the federal 

1,111'il 

interest is not present or is not being exercised. 

IIIJ The procedures of the federal agencies that have water resource deve
,I, lopment programs are designed to give the states a voice in those programs.

i 
I'l At least the states have the chance to object that a state policy is vio
II Ii lated, and to demonstrate its values. If private right's are to be des

troyed, if public rights to fishing and recreation will be lost, these pro
,1111111 cedures provide an assurance that the destroyed values will be weighed
11 

:1 1 

94 

III 
1I1III1111 

against the federal advantages and counted as costs of the project. But 
local quirks and parochial laws will not be allowed to block federal pro
jects where the federal agency's views are that these have little value 
or that their values can be otherwise attained. And an occasional imbal
ance between local costs and local benefits will not be allowed to stand 
in the way of large regional or national benefits. Still, considering the 
magnitude of the federal water program in the last half century it is sur
prising how few conflicts have arisen. 

Some have seen the federal agencies armed with federal supremacy as 
the agents of the restriction of states' rights and the imposition of 
bureaucratic control over unwilling people. Others view the federal prog
ram as the only logical solution to national problems of security and eco
nomic welfare affecting all the people of all the United States, transcend
ing local opposition to general welfare measures and overruling sectional 
rivalries. It has been argued that the states should have a stronger voice 
in the federal program, perhaps a vote on a regional agency. There seems 
to be a strong possibility that the insecurity of private water rights re
sulting from the existence of the navigation servitude and exercise of 
proprietary powers may be removed. Although the "Barret Bill" that would 
have subjected all federal water activity to state law had little chance 
of passage, milder legislation that will require payment for vested rights 
destroyed by the exercise of these powers is not resisted by the agencies 
and the administration. 

As new problems arise from stepped-up state and federal activities in 
water projects, new methods of compromise and consultation can be expected 
to result. The dominance of the federal government is due only in part to 
its constitutional powers; most of it is due to the dominant position of 
the United States as financier and planner. It has been suggested that if 
the states wish a stronger voice in the national water development area, 
they will get it in proportion to the amount they increase their financial 
contributions, and as fast as they devise responsible state agencies cap
able of policy formulation and project management, free from undue pres
sures from local special interests. 

Conflicts between the states and the federal government over the con
trol and use of water are growing sharper and more serious. The problem is 
a national one. Examples of the conflicts of federal-state jurisdiction 
in the field of water abound. No clear line had been drawn between all 
areas of federal and state authority. The broadening pattern of conflicts 
is conclusive proof of the urgent need for clear-cut, definitive action 
on the part of Congress to work out with the states a redefining of federal
state powers and responsibilities for control, use, and development of wa
ter resources. The federal government should not hamstring the states in 
the states' efforts to develop their water resources to meet the needs of 
their people. Neither should the states hamstring the federal government 
in its efforts to fulfill its functions within the Constitution. Sweeping 
claims by the federal government will retard state plans and projects for 
development of their own water resources to meet local needs and conditions 
for their own citizens in accordance with their own local law and custom. 

Congressional power to deal with the nation's water resources is no 
longer an issue. Further debate will revolve around the extent to which 
the federal government should exercise its powers. The logical and prac
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tical limits of federal power are not necessarily co-extensive. Congress 
should curtail the extent to which the federal government exercises its 
powers and should improve federal-state-Iocal relations by giving the 
states and localities a stronger voice in federal programs. Debate over 
the future 0 the nation's water resources ought to be conducted on the 
basis of facts, rather than from a position of constitutional extremism, 
as has too often been the case, especially among the proponents of this 
kind of legislation. Thus, if there is a vice to the reservation theory, 
for instance, its cure lies not in subjecting the states to federal con
trol either in the development of or in the allocation of water. Rather, 
it lies in a thoroughgoing revie\v of states programs together with an in
ventory of projected future uses, made known to the federal government so 
that federal planning can take account of state demands. 

It is time for all concerned to admit that there is a need for a 
national water-resources policy. Inter alia, that means that the federal 
government has to come to grips with criticism directed against its diver
sification of programs and goals and the warfare ~long some of its agencies. 
But it also means that a time may arrive when we will have to depend on ex
tensive federal powers to re-allocate water resources among the states. 

The states should assume their share of the burden. Host importantly 
that means, at this time in history, a reappraisal of the essentially 
laissez-faire philosophy underlying water allocation under state laws. 
What is needed, instead, are state master plans coordinating water use, 
land lise, transportation, employment, and the other needs of an increas
ingly urban society. Obviously, to the extent that such state master
planning is based on assumptions of dependable supply, it becomes impor
tant that the federal- government make its future demands known. That, 
however, is quite different from the proposition embodied in most of the 
so-called "clarifying" legislation which to a greater or lesser extent, 
simply subjects the state to the federal government. 
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CONCLUSIONS AND RECOMMENDATIONS 

There has grown a complex arrangement for the administration of water 
resource activities in Minnesota (sec Walton, et aI, 1968). A considerable 
part of the administrative system remains in private and local government 
hands; but a larger (and share falls to state and federal gov
ernments. The trend has been toward more and more public involvement in 
water-resource activities through a larger and larger number of adminis
trative agencies. The administrative system has become so large and com
plicated that few if any governmental officials and citizens have a clear 
understanding of the entire system. There are many responsible people who 
feel that the proper development and management of water resources is being 
hindered by present institutional arrangements. 

Ninnesota has 30 major s tate and federal governmental units dealing 
with water resource problems. There are over 50 other organizations con
cerned with water resources in the state. Cooperative effort and COlilllluni
cation between these organizations could stand much improvement. Water re
source activities undertaken by agencies which are not now properly unified 
nor integrated do not provide for the efficient development and management 
of water resource. An uncoordinated, piece-meal, and compartmentalized 
approach has been largely followed in the planning, development, and manage
ment of natural resources. 

For each 0 f the demands for governmental ac tion in the water-resource 
field in Minnesota a state program can be identified (Anon. 1968). A re
ciprocal relationship has been developed between those who sought the ser
vice in the first instance and the public agency established to provide the 
service. The pattern at the state level is duplicated, in essence, at the 
federal level and responsibilities for the various progr~ls at both levels 
are fragmented among a large number of agencies. 

The institutions participating in water resources activities have vari
ous goals and look at the use and misuse of water from a variety of view
points. Each institution has different resources at hand to be used in pur
suit of its particular goals. The institutions work with different sectors 
of the public and have varying amounts of influence; some have a small cli
entele, others are more broadly based. 

Tn Hinnesota, the planning, development, and management of water and 
related land resources in the past has been largely the responsibility of 
local units of government such as counties, cities and villages. The con
fusion and often contrary decisions that result from this provincial ap
proach are reflected in the general legislation applicable to local units 
of government and in the special legislation adopted at each legislative 
session to deal with specific local problems. 

There arc several examples of the nullifying effect of existing water 
laws. Statements concerning mandatory coordination and cooperation of 
state, local, and federal agencies and other organizations such as connnis
sions and compacts contained in the codified and uncodified state water 
laws, for the most part, are weak expressions describing piece-meal cooper
ation, often on a voluntary basis, between agencies and organizations. 
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Responsibility for comprehensive coordination and cooperation within the 
water and related land resources development and management field is not 
centralized. There is not a single entity charged specifically with the 
responsibility of coordinating federal, state, interstate, local, and non
governmental activities pertaining to water and related land resources plan
ning, development and management. 

The most ambitious attempt by the state legislature to require coordi
nation has been the establishment of the Water Resources Board which was 
created with the declared power of resolving contradictions in the existing 
programs when applied in a specific proceeding and with the objective of 
establishing a forum where conflicting aspects of the public interest can 
be presented and considered, the inconsistencies resolved, and a controlling 
state water policy determined. The Water Resources Board has an excellent 
assignment, but there is no requirement imposed upon agencies to present 
problems to the Board. Thus, an excellent legislative objective is set 
forth in the state law, but by reason of the lack of any requirement to 
submit questions to the Board, there have been few if any state-wide water 
policies enunciated by the Water Resources Board since its creation in 1955. 

During most recent legislative sessions there have been hearings con
cerning reorganization of state agencies in the field of natural resources. 
The last two Governors have appointed cornnlittees to study Minnesota's govern
ment and to make recommendations in part pertaining to reorganization of 
state agencies. During the 1967 session of the legislature, the Department 
of Conservation was reorganized and a Pollution Control Agency was created.II Reorganization study committees have never been provided with a comprehen
sive document on the water-resource institutional environment and they must

'II 
make recommendations without adequate information. A comprehensive compila

:'1': tion of information pertaining to water resources administration in Hinnesota 
does not exist. Few have a clear understanding of the complicated influence 

I: 
and interactions of water-resources institutions. 

II 

For these reasons, the Water Resourc~s Research Center plans to fund 
a 3-year research project, '~ater Resources Administration in Minnesota," 
starting July 1, 1969. The results of the research will be made available 
during the 1971 session of the legislature to provide guidelines for policy 
decisions. The objectives of the proposed research project are (1) to in
ventory, appraise and evaluate water resource legal institutions, adminis
trative structures, and public administrative processes and techniques in 
Minnesota and (2) to make recommendations which will be more conducive to 
achieving coordinated water resource programs. The history of water re
source administration will be traced. The application of water laws, re
sources and methods used in working for institutional goals, the nature of 
each institution's involvement in water resources activities, coordination 
between units of government, and administrative costs will be examined. 
The research project will include a study of adaptability of institutional 
arrangements to emerging federal-state and federal-local-state efforts; 
utilization of community efforts; rigidities in administrative arrangements; 
institutional factors which have influenced water resource development and 
management; and interstate compacts, international commissions, federal
state planning organizations, and intrastate water resource districts. Sig
nificant issues which have been publicly debated will be examined. Legal 
and administrative devices used in some other states will be compared with 
those in use in Minnesota. The institutional effect on overall water policy 

I 
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in Minnesota will be analyzed and the various constraints and problems that 
affect the use of water resources will be identified. Recommendations \vill 
be made for improving the water-resources institutional environment. 

On }lay 11, 1858, }linnesota became a state, admitted to the union on 
the same basis and with the same rights as the original colonies. On this 
date, property rights and especially water rights became established. As 
the legal matters came before the Supreme Court after statehood, it became 
apparent that Hinn. was committed to following the common law or ripariall 
doctrine of England, modified somewhat to take into consideration the dif
ferences between this country and England. When water right cases continued 
to come before the courts, the strict application of the riparian doctrine, 
which permits each land mmer bordering a body of water to have the flow of 
water past his property unimpaired in quality or undiminished in quantity, 
was gradually modified to make the ground of decision reasonable and bene
ficial use rather than trying to preserve the s L<Itus quo 0 filature. In 
1937 the Hinnesota legislature passed a statute making it illegal to use 
any waters of the state, with a few exceptions, without first obtaining 
written pennission [rom lhc Conunissioner o[ Conservation. 

A leading question in recent years has been \vhether the existing lllodi
fied riparian law of waLer rights, with its principles of reasonable and 
beneficial use and elements of the appropriation system, should be r<Idical
ly altered or even set aside in order to deal more effectively with present 
and potenLial conflicts between W<Iter uses. A second questioll has been the 
relative merits of the riparian and appropriaLion systems of Lnv in rela
tion to the developing water-use situation in Hinnesota. 

There is no evidence indicating that Ninnesoto T S \vater 1<n';8 have been 
a serious deterrent to the development of the state. Furthermore, available 
information concerning the future (1969-2020) balance betlveen water demands 
and needs and the availability uf water and related land resources suggest 
that the efficient allocation of water resources between competitive users 
will not become crucial provided some changes are made in the present water 
permit system. 

From a hydrologic viewpoint, ~linnesota' s sys tem of water law seems to 
fit existing water resources conditions. The state's system of water law 
embodies features of both the riparian doctrine prevailing in the humid 
eastern states and the appropriation doctrine prevailing in the semi-arid 
and arid western states. Minnesota has both areas of natural water surplus 
and areas of natural water deficiency, and the water resources conditions 
prevailing in the state have both semi-arid and humid characteristics. 

The Department of Conservation, in administering the water permit sys
tem, as it concerns appropriation and use of surface waters, has adopted 
the position that permits for appropriation of surface waters from public 
waters \Vill be issued only to owners of riparian lands. The amount of sur
face \Vater \Vhich may be allowed to be appropriated and used under the per
mit system is based entirely on reasonable and beneficial use with consider
ations as to the consumptive water requirements and the return of waste wa
ters from a given operation to the same watercourse. Water appropriated or 
used under this administrative policy is generally restricted to use any
where within the watershed of the lake or stream from which water is taken. 
In some instances, permits have allowed diversions of water from minor sub
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watersheds the ers must be returned to the same major walershed 
from which they were appropriated. 

The appropri ion and use of surface waters for i purposes, 
under present COllservDtion Department administrative practice, is restricted 
to a maximum annual appropriatioll 1 irnit of six inches per acre per year bas
ed on acreage contclined only in riparian forty-acre trael's or government 
lots \,]l1icl1 directly abut the surface tvater source. The aJlmvable surface 
'dater ;Jppropriatcd may be used Oil any lands contiguous to the riparian forty
ocre tracts or government lots as long as these lands (lre otvned by the per
mittee and are tvithin the same tvatershed os the source of the oppropriated 
W(lter. This policy of limiting the appropriation and use of surface water 
for irrig(lt to maximum allowoble use of six inches per ocre per year 
is Qrbitrary and provision must be made to a lter this policy based on a 
priority of and an analysis of the hydrologic conditions of the 

tvnler will be appropri(lted. 

The 1 ,I time to time, enac ted lot iOIl 
pertaining 10 oppropriatioll and use of surfoce "wters A 
typical examp i th enacted in 1965 \vhieh authorized of 
Cloquet to estab ish, truct, operate ond maintain part or 
pariS 01 :l water SlIPP system [rom Lake Superior \vholly lhe stale 
or pari Iy "ithl" and Hithoul the state if it deems to be in the publ ic in
terest I'(l cIo so. Th is la\V allmvs the City () f Cloquet nppropriat 
usc the tv(ller o[ Lake Superior by diverting the water from the lake into 
the SI'. Louis River \-iatersiled, U tributary 1:0 Lake Superior, Hithout. the 
need for a permll from t~he Commissioner o[ Conservation .. 

As the demands for waler Incrense in the fUlure, tbe need to use water 
by diversions translers from other watersheds will be felt ill several 
arl'~IS of the state. Waler should be capoble of i)eing tronsferred by pur
chase and lunlary meallS. The Hater permit system should allOl,f for 

rolled transfers ;JI1<1 diversions of ",oter from one \votershed to another. 

Permits appropriation of ground and surCoce \inter issued by the 
Conservatioll Illay be terminated by the Commissioner, vithout 

he deems it necessary for the conservation 0 water re
sources in the interest of public health weltare, or 

the provisions of the permit. additi, the Com
missioner may prescri be other conditions within the permit. Although 
the Pl'rJllits for appropriation of woter are genernl issued \vithout any l il11e 
limit, the uncertainty of tvater rights resulting these provi
siems of the is of concern to water users in Minnesota and could impose 
constraints on e fluent water resources development Dnd management. Every 
permit issued is irrevocable for the term thereot nnd for any extension of 
such tenn Hith certnin exceptions. The permit mC'lY be modified or conceled 
by the Conunissioner at the request or "ith the consent 0 the permiLtee or 
l TIOY be modified or canceled by the Commissioner in case of any breach of 
the terms conditions thereof or subject to appeal by tbe per1llittee 
the Commissioner finds such modification or cancel lotion necessary to pro
tect the public health or safety, or to protce the public interest. In 
addition, the Con~issioner may suspend operations under a permit if he 
finds it necessary in an emergency to protect the J,eaith or safety 


to protect the public interest. It \Youl d seem that tbe rights 

to use woter afforded the mining industry with appropriate modifications 
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should be extended to aii water users thereby reducing the apparent uncer
tainty \vater rights. 

More certain statutory rights to use water have been afforded Minne
sota's mining industry. In the case of a permit for the drainage, diver
sion, control, or use of tvaters \vhen necessary for the mininc; of iron are, 
taconite, copper, copper-nickel or nickel, the Department of Conservation 
c;rants permi.ts such term as the Department finds necessary for the com
pletion the proposed mining operations, and the Department lTlay allow and 
prescribe in the permit such time as the Department deems reasonable for 
the commencement or completion of any operations or construction under the 
permit the exercise of the rights granted thereby. The original term 
of the t or the time allowed for the performance any condition there
of may extended by the Department for good couse shotvn upon application 
of the permittee. 

The Dept. of Conservation has not developed and published rules, regu
lations and criteria for evaluating \Yater permit applications in accord
ance tvith the Administrative Procedure Code 0 the Stote although it has 
had the opportunity to do so since 1945 tvhen the first code relating to 
promulgation of rules and regulations \Yas estoblished. The failure of the 
Department to follow these procedures moy be dne in part to the lack of 
sufficient Department personnel and funds necessary for promulgating the 
rules and regulations. ~lany resl'rictions are imposed by administrative 
action although one cannot find the printed rules and regulations tvhich 
set the criterial for the permil restriction. Restrictions include 
the prohibition agoillst assignment of the \vater right, limitations on \Yhat 
constitutes riparian lands, establishment of priorities of use londs, pro
hibitions the transportotion of appropriated \Yater, and limitotiolls on 
the amount 1lppropriated for irrigation purposes. 

Consideralion should be given to legis Iments which would 
require state and local agencies, charged wi developing a \vater policy 
through the issuance or denial of resource use permits, to develop and pub
lish "ithin a specified time rules, regulat ,and rlteria that form the 
bosis of evaluating and processing a permi opplicotion. The general pub
lic ond private interests should be given the opportunity to react to the 
merit 0 the rules, regulotions, and criteria before chey are odopted in 
accordance with the Administrotive Procedure Code of the state. Also, state 
and local a[;encies should be required to submit their proposed and existing 
rules, regulations, and criteria to some stote ogency [or overall revietv 
and comment concerning such matters as conflicting aspects of public interest 
and relation to the \Vhole "oter policy 0 the state. The objective tvould be 
to ascertain "'HI resolve inconsistencies in rules, regulations, and criteri .1 

a comprehensive vie\vpoint and enhance coordinat ion of agencies. 

To operate efficiently the \vater pennit system should be clearly de
fined and have legal certainty. The woter permit system must be flexi b1 e 
and capable of coping \vith use priorities, the ical uncertainty of wa
ter resources ",hieh creates problems or spillover effects 
of use, federal action in the field water resources, non-use of \Yater 
resources, condemnation procedures, ",aste \vater, transfer of ,,,ater re-
Sources, flexibility to\Yard neH uses, and diversions of water resources 
from one tvatershed to another. 

Hat.ers in Minnesota have been classified, largely in connection with 
court decisions, as follo\Ys: diffused surface Haters, natural watercourses, 
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natural bodies [water, artificial surface water courses, underground 
'vaters in definite sLreams, underground percoloting ,.,aters, and arteslan 
Ivaters. Another legal classification of waters, developed in connectlon 
",ith the water permiL system, is as [o11o",s: public waters, including all 
of the above mentioned classes except diffused surface waters, and private 
waters, diffused surface waters. Another legal classification developed 
in connection ''lith the Ivater permit system is as follows: lVaters the 
state - including surface and underground lVaters, but not specifically de
fined; public lVaters - those l,Jaters in reams or lakes \vithin the state 
",hich are substantial public use - excluding ground
\Vaters I"hich considered simp ly as \Vaters of the state. There is 
no specific statutory reference as to which surface ",aters of the state 
may be considered to be private walers but it appears that those \Vaters 
'1l1ich arC Tlot capable of substallllol beneficial public use, including dif
fused wat~rs, are considered as privote 1V0ters and not subject to control 
by the sLaLe. 

In contrast, the hydrologist classifies waler as atmospheric vopor, 
soi 1 moisture, groundu.:)ter., and sur race \Yater and recognizes that these 
are merely phases in the continuing circulaticm of ",ater in the hydrologic 
cycle. The interreli1l:ion and interdependance of the several phases f 
hydrologic cycle demonstrated tudies f the processes preeipi ta

tratlon, deep percol , seepage, and evapotronspira
tion, by ",hi moves from one phase another. In the hydrologic 
cycle, ",nter evaporc1tes IrotH the oceans, bodies of \Vater, and tbe 
land and becomes a part of the atmosphere. The evaporated moisture is 

i fted and carl'l ed in the atmosphere until precipitates to the earth, 
either on llmd or on water bodies. The precipiLoted water may be inter
cepted or lrCll1spired by p I ants, may run over the Ijrollnd surface ond into 
streams to oceans, or llIay infiltrate into the ground. pluch of- the inter
cepted and Lranspired "aLer ;md some of the surface runo 1'1' returns 
.Jir throuf,h evaporatilm. The infiltrated lVater is tempororily stored as 
soil moisture at shallol1 depths or JS groLlndl,oJler ot greoter depths Ivhich 
may later flow out ro("ks 3S sprin;.;s, or seep into streams, Or 
or transpire in the 3lmosphere to complete the cycle. 

The present r "ater.s, necessitated in part by 
the meagerness concerning the interrelationship 01 \Vaters in 
bygone days, ls hydrologically unsound in need of revision in light 01
present knmv!edg(,. Nodilication of o"solet lassificotions is a difficult 
task because [the predi leetiun oJ the legal prol-ession [or precedent and 
tradition. There need for courts to: 

Apply the same rule uf lil'" to all f,roundIJater, rather than attempt 
distinguish bet_\1een supposedly different kinds of ground\Vater h do 
not exist ill nature; and further, apply same rule of 1011 
'-V.J ter, rccogni2ing the \videspre.1d interconnection bet'i.veen 
surface \-later and the necessity of t.reot the common supply 
\Vhole ",here such interconnection exls 

Court decls are generally based 1 the hydrologic ~vidence 
that could be mcershalled by the disputants, and they are likely to have a 
10gLcal basis the hyd ogy of the speci area, even though that hydro
loey is not fully understood. The decisions conmlOnly reflect also the local 
attitudes toward lvater, and these attitudes vary tremendously. Hhen de
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cision is accepted as a precedent Ln 
diction tar , it should be 
necessarily provincial, not only because the specific hydro 
tions but also of the Ivater phi D[- the place and 
the decision is rendered. This prov ialis11l 11lav not be fully recognized, 
particularly i the fundamental hydrology is not ndequntely ulHlerstood. 

The irlLerconnect Lon betl'ieen Haters ill a H<1tercOlirse and underground 
",aters hos been recognized in the pub] ic-priv;ll" classificati lJaLers. 
The law regarding the interconnection sur
face waters mId watercourses, for e::-:ample, s not so clear. prob
lem is the common viel1 that diffused \Vaters can be diverted 
used ",ithout liobility and that no ri be acquired to use dif
fused surfoce 
permit system a certai 

cxtl'llding the \Jaler 
diffused surface 

The \>later resources policy of the s consists not olily of [,'rmal 
declarations and statements enunciatl'd tile lcgislal:ure, IJll! oJ COll

sisls of the rules rcgulntil)llS adop by slate and loc(J I agencic's Cdlt 
sistent \,Jith 1:1\<1, and th~ i1Ctio!ls of .state and luc;ll ngencies. The lCi~is-
ative formal declarations and statemenls arc hrll.1d ;mel gCIH'r"l ~ll1d ort 

conflicting in l1Dturc when consLdered frolll a cumpreh(:>nsivl~ ViC\4poin Con
siderable lati tude is given to slatl' ies to iOrluu13u' policv 
the adoption of detailed rules 3lld regula Litrle 
eliminate conf I jcts bet\1een rules and 
lcrest slate agencies llor to weld togeLilcr 
and stotements and tate agency detailcd 
fied state policy ",ater and related land and mal1
agement. t andpoint 0 f otlter s and the federal government,

Minnesota's pol untIe fLned on 0 detailed comprehensive basis. 


There is Ie c'vidence tlw[' the srate's annual ilooe! losses 
are increasing. Port 0 C the increose cml be accoullLed for by rising price 
levels, improvements in me·thods of appraising and rc'porting flood losses, 
and changes ill discharge- frequency and discharge-s L;lge relot j ons 
about by cilanf,es in land use and other fac Ilm"ever, Lt is 010\, 

nized that a 11lJ_ior Lor contributing to the rease ill flood losses 
the added encroachment in Our flood plains and industrial 
ments associated "'ith the current popu and the trend 
to urban areas. WIth the LdentificatLon laLler factor, considerable 
thought has gone to the development 0 a proctical approach to re(~cing 
the increose in flood losses. 

It is in t.he public interest and represents prudent planning to con
trol the development 0 flood plain areas 0 the sLate by prOViding tate
wide guidelines to guide but not unduly restrict development \Vi thin the 
flood plain areas compatIble '1ith the flood corrying choracteristics 
the streams. If the expansion into 1'100d plain areas can be regulated 
through various flood plain management measures, including strllc 
when justified ilnd necessary, the increaSing damages from floods can 
greatly reduced. Lond use controls, one the major elements of flood 
plain management, do not attempt to reduce eliminate flooding but is 
des iened to guide flood ploin development in such 0 manner as to lessen 

103 

01 

http:videspre.1d


I' 


I
11.1 

l 


the damaging effects of floods. Flood plain regulations imply the adoption 
and use by local governmental agencies of legal tools with which to control 
the extent and type of development which will be permitted in river valleys. 
Before flood plain management regulations and controls are established, it 
is necessary to know which areas are subject to flooding, the frequency with 
which floods may occur, the flood flow capacity of waterways, maximum stages 
accompanying flood flows, the degree of existing flood plain development and 
various other hydrologic factors. 

Some legislation has been passed to stimulate the orderly and control
led development of the flood plains of this state, to provide coordinated 
state and federal assistance and direction in the administration of sound 
flood plain management programs by local units of government, and to in
sure that property in this state is eligible for the benefits of the Flood 
Insurance Program es tablished by the Congress in National Flood Insurance 
Act 1968, 42 U.S.C. 4001-4027. 

Private rights to the use of the water in streams are generally recog
nized as the creatures of state law, and each state is free to choose the 
form that 1m, shall take. A state's law of private water rights cannot be 
a self-contained unit, sealed off at the state lines, at which point the 
law of the adjoining state takes over. Two factors prevent this. First, 
water itself crosses the state lines or forms state boundaries and what is 
done in one state will have repercussions on its neighbor. Secondly, the 
federated nature of American government will not permit such isolation, 
since the states are only quasi-sovereign. The Constitution gives the 
national government interests in water and powers to implement them, powers 
in some respects superior to those of the states. The powers of sovereign
ty are divided between the government of the Union, and those of the states. 
They are each sovereign, IVith respect to the objects cOlTllTlitted to it, and 
neither sovereign, with respect to the objects cOlTllTlitted to the other. 

Viewed as a rival, the federal government is indeed formidable. If 
it chooses to act in the field of water development it can call upon a 
number of powers, varied to suit the necessities of its purposes, and its 
laws and activities may override any contrary state or local laws and in
terests, or subordinate them to the federal purpose. Although navigation 
is the most commonly used federal power, it is not possible to identify 
the navigable \Vaters and the head of navigation on each and say that the 
federal government has jurisdiction of a particular stream, but just to 
a particular point. The po\Ver of the states to act in the absence of fed
eral regulation and development, and the facts of the hydrologic cycle, 
the physical interdependance of water, will not permit this. Furthermore, 
federal navigational interests extend beyond the head of navigation, and 
federal proprietary and war powers may affect even ground waters. Nor is 
it possible to identify legal areas and say that a certain type of legis
lation is for the state, another is for the United States. State property 
rights may affect navigation, federal navigation regulation may destroy 
property rights. Nevertheless there is some division between things local 
and things national, and the states have much room left to them for state 
action based on what is deemed best for the state, independently of any 
national considerations. The federal government may be omnipotent, but it 
is not omnipresent. 

In Minnesota the test used to determine the waters in which COlTllTlon-law 
public rights inhere is that of navigability in fact. Thus, it appears that 
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in the state the test of navigability appears to means actual use or sus
ceptibility to use of a body of water for navigation and cOlTllTlercial pur
poses when Minnesota became a state in 1858. This Minnesota test could 
result, if tested in court, in many lakes and streams being barred to the 
public even though they are entirely suitable for recreational boating and 
other water sports. Public rights in water in the state are described in 
property terms. The courts call the states owners of the beds in trust for 
the public, or of an easement in favor of the public. The Minnesota Courts, 
using this restrictive interpretation of the federal test of navigability to 
determine ownership of beds of \,atercourses, has failed to recognize the ne
cessity to respond to current public sccial needs for recreation and may 
jeopardize the public's use of many surface waters of the state for recre
ational and other purposes. 

Congressional power to deal with the nation's water resources is no 
longer an issue. Further debate will revolve around the extent to which 
the federal government should exercise its powers. The logical and practi
cal limits of federal power are not necessarily co-extensive. Congress 
should curtail the extent to which the federal government exercises its 
powers and should improve federal-state-local relations by giving the 
states and localities a stronger voice in federal programs. Debate over 
the future of the nation's water resources ought to be conducted on the 
basis of facts, rather than from a position of constitutional extremism, 
as has too often been the case, especially among the proponents of this 
kind of legislation. Thus, if there is a vice to the reservation theory, 
for instance, its cure lies not in subjecting the states to federal control 
either in the development of or in the allocation of water. Rather, it 
lies in a thoroughgoing review of states programs together with an inven
tory of projected future uses, made known to the federal government so that 
federal planning can take account of state demands. 

As new problems arise from stepped-up state and federal activities in 
water projects, new methods of compromise and consultation can be expected 
to result. The dominance of the federal government is due only in part to 
its constitutional powers; most of it is due to the dominant position of 
the United States as financier and planner. It is suggested that if Minne
sota wishes a stronger voice in the national water development area, it 
will get it in proportion to the amount it increases its financial contri
butions, and as fast as it devises responsible state agencies capable of 
comprehensive policy formulation and project planning, development and 
management, free from undue pressures from local special interests. 
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APPENDIX A 


SESSION LAWS -1969 I~EGISLATlJRE 


During the 1969 Session of the Legislature, several Acts bearing on 
water and related land resources were passed. The contents of these Acts 
are given below. It is not intended, nor should they be used, as the of
ficial reference for the laws of the state. Publications, compiled by the 
Revisor of Statutes of the State of Minnesota in accordance with Minnesota 
Statutes, Section 648.33, are considered prima facie evidence of the en
actments of the State Legislature. The material given is not intended as 
an original official publication of the State Acts, but merely as a com
pilation of Acts, the originals of which should be examined prior to of
ficial citation. 

CHAPTER 134--S. F. No. 51 

An act authorizing the conveyance from the state of 
any minerals which may be in or upon certain lands in 
Lake of the Woods county. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. The commissioner of conservation is hereby authorized to 
transfer and convey by quitclaim deed, in such form as the attorney general 
shall approve, in the name of the state of Minnesota to Paul Mabeus and Nel
lie G. Mabeus, without consideration, all of the rights of the state in and 
to any minerals which may be in or upon the lands lying and being in Lake 
of the Woods county, which lands were conveyed by said parties in a land 
exchange between said parties and the state 0 r Minnesota, by warranty decd 
dated April 29, 1968, recorded in the of fice of the regis ter 0 f deeds 0 f 
Lake of the Woods county on May 13, 1968, in Book 29 of deeds, page 600. 

CHAPTER 272--H.F. No. 57 

An act relating to Lake Minnetonka conservation dis
trict; reducing representation of municipalities; 
placing limit on money participation of various muni
cipalities; authorizing certain procedures to assist 
the di.strict in carrying out its powers; providing 
penalties; amending Laws 1967, Chapter 907, Section 
2, Subdivision 2; Sections 3, 4, 5, and 10, and by 
adding sections. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. Laws 1967, Chapler 907, Section Subdivision 2, is amcnd
ed to read: 

Subd. 2. The lake conservation district shall be governed by a board 
composed of members elected by the governing bodies of the muni.cipalities 
included in the district. Each municipality shall elect at-~ea~~ one mem
ber I±aa-atle"tokeaa lc-HleHlSCI'S -aa-I'I'"" ..ae a-ka -e,i'tf.a-a .. 9ai-",i-»i-..a r - -'Plte -l'''~~ lcae, ....A 
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ei-eaek-M~Aiei~a±i~y-skd±l-ee-aiviaee-ey-eRe-EeREk-ef-~ke-E8Ea±-~e~~±aei8R 
e!-ERe-ei9E~ieET--F~ae~ieRs-8!-eRe-Ral!-e~-g~eaee~-9Ra±±-ee-faisea-e8-e 

wRa*e-AMMee~T--F~aeEieR9-sffial±e~-ERaR-eRe-Ra±!-9Ra±1-ee-ei9fega~eeeT--Edek 

ffiMRieipa±iEy-BRa*l-elee~---a-R~ffiee~-e!-eaaiEieRal-ffieffieefs-e~~al-ee-ERe-~~e
e~eE-e.f-ERaE-ea*eHlaeiel'!-less-eRe. The term of office of each member shall 
be three years. 

Sec. 2. Laws 1967, Chapter 907, Section 3, is amended to read: 

Sec. 3. Subject to the provisions of Minnesota Statutes, Chapters 98, 
105, 106, 110, 112 and 115 and the rules and regulations of the respective 
agencies and governing bodies vested with jurisdiction and authority there
under, the lake conservation district shall have the following powers: 

(a) To regulate the types of boatD permitted to use the lake and set 
service fees; 

(b) To regulate, maintain and police public beaches, public docks and 
other public facilities for access to the lake within the territory of 
the municipalities, provided that any municipality by ordinance duly 
adopted within one year thereafter and specifically referring to such 
action may supersede the same within such municipality; 

(c) To limit by rule the use of the lake at various times and the use 
of various parts of the lake; 

(d) To regulate the speed of boats on the lake and the conduct of 
other activities on the lake to secure the safety of the public and 
the most general public use; 

(e) To contract with other law enforcement agencies to police the 
lake and its shore; 

(f) To regulate the construction, installation and maintenance of 
permanent and temporary docks and moorings consistent with federal 
and state law; 

(g) To regulate the construction and use of mechanical and chemical 
means of de-icing the lake and to regu late the mechanical and chemical 
means of removal of weeds and algae from the lake,; 

(h) To regulate the construction, configuration, size, location and 
maintenance of cormllercial marinas and their related facilities inc lud
ing parking areas and sanitary facilities. The regulation shall be 
consistent with the applicable municipal building codes and zoning or
dinances where said marinas are situated; 

(0 To contract with other governmental bodies to perform any of the 
functions of the district; 

(j) To undertake research to determine the condition and development 
of the lake and the water entering it and to transmit their studies 
to the water pollution control commission and other interested autho
rities; and to develop a comprehensive program to eliminate pollution; 

(k) To receive financial assistance from and join in projects or en
ter into contracts with federal and state agencies for the study and 
treatment of pollution problems and demonstration programs related to 
them; 

{lj--le-eeRse~~ee-aRa-epe~aEe-wa~ef-eeR~~a*-aE~~e~~~es-as-a~~~eved-ey 
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(1) To petition a board of managers of any watershed district in 
which the lake conservation district may be situated for improvements 
under Minnesota Statutes, Section 112.48; no bond shall be required 
of the lake conservation district. 

Sec. 3. Laws 1967, Chapter 907, Section 4, is amended to read: 

Sec. 4. The duties of the district may be executed by employees of 
the municipalities and the expenses of the district shall be borne by the 
municipalities. The portion of the expenses of the district borne by each 
municipality shall be in proportion to its assessed valuation; provided, 
no municipality shall bear more than 20 percent of the total expense, and 
such portion shall be not less than $200 per year. 

Sec. 4. Laws 1967, Chapter 907, Section 5, is amended to read: 

Sec. 5. The board of directors of the district shall, on or before 
.~ly 1 each year, prepare a detailed budget of its needs for the next ca
lendar year and certify the budget on that date to the governing body of 
each municipality in the district together with a statement of the propor
tion of the budget to he provided by each municipality. The governing body 
uf each municipality in the district shall review the budget, and the direc
tors, upon notice from any municipality shall hear objections to the budget 
and may, after the hearing, modify or amend the budget, and then give notice 
to the municipali ties 0 f modi fications or amendments. It shall be the duty 
of the governing body or board of supervisors of each municipality in the 
district to provide the funds necessary to meet its proportion of the total 
cost to be borne by the municipalities as finally certified by the directors, 
the funds to be raised by any means within the authority of the municipali
ties and to pay the funds into the treasury of the district in amounts and 
at times the treasurer of the district may require. The municipalities may 
each levy a tax not to exceed ·t,i·HlEft-af-B-ffiill one mill on the taxable prop
erty located therein, to provide said funds. Said levy shall be within all 
other limitations provided by law. 

Sec. 5. Laws 1967, Chapter 907, Section 10, is amended to read: 

Sec. 10. A district established pursuant to this act is a public cor
poration and a political subdivision of the state, it is also within the 
definition of Minnesota Statutes, Section 466.01, and is included in the 
provisions of Minnesota Statutes, Chapter 466. 

Sec. 6. Laws 1967, Chapter 907, is amended by adding a section to 
read: 

Sec. 13. Subdivision 1. The lake conservation district shall have 
the power to adopt rules and regulations to effectuate the purposes of its 
establishment and the powers granted to the district. Said rules and regu
lations shall have the effect of an ordinance when so declared by the board 
of directors of the district. All rules and regulations may be enforced by 
the district by injunction in addition to any other penalty hereinafter 
provided. 
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Subd. 2. Every rule and regulation shall be enacted by a majority vote 
of all the members of the board of directors. It shall be signed by the 
chairman and attested by the secretary thereof and published once in the 
official newspaper. Proof of publication shall be attached to and filed 
with the rule and regulation. Every rule and regulation shall be recorded 
in the rule and regulation book within 20 days after its publication. All 
rules and regulations shall be suitably entitled and if enacted with the 
force and effect of an ordinance, it shall so state and be provided there
in. A violation of any such rule and regulation to enacted shall be a mis
demeanor and punishable by a sentence of not more than 90 days plus costs or 
a fine of not more than $100 plus costs. 

Sec. 7. Laws 1967, Chapter 907, is amended by adding a section to 
read: 

Sec. 14. [PROSECUTIONS, VIOLATION OF RULES AND REGULATIONS. 1 Subdivi
sion 1. [COMPLAINT. J All prosecutions for violation of rules and regula
tions shall be brought in the name of the lake conservation district upon 
complaint and warrant as in other criminal cases. If the accused be ar
rested without a warrant, a written complaint shall thereafter be made, to 
which he shall be required to plead, and a warrant shall issue thereon. 
The warrant and all other process in such cases shall be directed for ser
vice to any police officer, court officer, marshal, constable, or sheriff 
of any of the municipalities in the lake conservation district. 

Subd. 2. [FORM AND CONTENTS OF COMPLAINT. J It shall be a sufficient 
pleading of the rules and regulations of the district to refer to them by 
section and number or chapter, or any other way which clearly reflects the 
rules and regulations which are the subject of the pleading. The rules and 
regulations shall have the effect of general laws within the district and 
need not be given in evidence upon the trial of any action. Judgment shall 
be given, if for the plaintiff, for the amount of fine, penalty, or forfei
ture imposed, with costs; and the judgment shall direct that, in default 
of payment, the defendant be committed to a county jail for such time, not 
exceeding 90 days, as the court shall see fit. The commitment shall state 
the amount of judgment, the costs, and the period of commitment. Every 
person so committed shall be received by the keeper of the jail and kept, 
at the expense of the county, until lawfully discharged. The committing 
court may release the defendant at any time upon payment of the fine and 
costs. 

Subd. 3. [APPEAL TO DISTRICT COURT. J Appeals may be taken to the 
district court in the same manner as from judgments of justices of the 
peace in civil actions; but if taken by the defendant, he shall give bond 
to the district, to be approved by the court, conditioned that, if the 
judgment be affirmed in whole or in part, he will pay the judgment, and all 
costs and damages awarded against him on the appeal. In case of affirmance, 
execution may issue against both defendant and his sureties. Upon perfec
tion of the appeal, defendant shall be discharged from custody. 

CHAPTER 30l--S.F. No. 1040 

An act relating to drainage ditches; taking lands 
out of the drainage system; amending Minnesota 
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Statutes 1967, Section 106.651. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. Minnesota Statutes 1967, Section 106.651, is amended to 
read: 

106.651 [DIVERSION OF DRAINAGE. J After the construction of any ditch 
system, if waters are diverted from any lands or properties assessed for 
benefits from such ditch system so that the drainage therefrom no longer 
utilizes or affects the drainage system, or by reason of the construction 
of any dam authorized by law in the ditch system so that any such lands or 
properties above the dam can no longer utilize the system or receive bene
fits therefrom, then the owner or owners of such lands or properties may 
petition the board or court for an order setting such lands or properties 
out of the drainage system. If the drainage system be entirely in one 
county, the petition shall be filed with the auditor for consideration and 
determination by the county board and, if the system be in two or more coun
ties, the petition shall be filed w!.th the clerk for consideration and deter
mination by the court. Upon the filing of the petition, the auditor, or the 
clerk, with the approval of the court, shall fix a time and place for hear
ing thereon and shall give notice of the hearing by publication to all per
sons interested in the drainage system. Upon hearing, if it appears that 
the waters from lands and properties of petitioners have been diverted from 
the drainage system, or by reason of the construction of a dam above refer
red to the lands and properties can no longer utilize the system, and that 
such lands and properties are no longer benefited thereby and no longer uti 
lize or affect the drainage system, and further, that setting such lands 
and properties off from the drainage system will not prejudice the owners 
of lands and properties remaining in the system, the board or court shall 
so find and shall by order direct that the lands and properties of petition
ers be set off from the drainage system. No such order shall have effect 
to release such lands and properties from any lien theretofore filed on ac
count of the drainage system, nor shall it release such lands and properties 
from any assessment or lien thereafter filed for expenses incurred on account 
of such ditch prior to the date of the order. The lands and properties so 
set off shall be deemed no longer affected by the ditch as to any proceeding 
thereafter had for the repair or improvement thereof, and no lien or assess
ment shall thereafter be made against such lands and properties for repairs 
or improvements made subsequent to the date of the order. 

CHAPTER 350--S.F. No. 1245 

An act repealing certain laws relating to the Lac 
Qui Parle water control project; repealing Ninnesota 
Statutes 1967, Sections 105.60; 105.61; and 105.62. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. Minnesota Statutes 1967, Sections 105.60, 105.61, and 
105.62 are repealed. 
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CHAPTER 373--S.F. No. 887 

An act relating to actions involving tax titles and lim
iting the time in which a claim adverse to the state or 
its successor in interest respectin/j the land may be as
serted; creating a tax forfeited land assurance account 
in the state treasury; appropriating money; amending Min
nesota Statutes 1967, Section 284.28. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 1'llNNESOTA: 

Section 1. Ninnesota Statutes 1967, Section 284.28, is amended to 

read: 

284.28 rTAX FORFEITED LANDS; LINITATlONS ON ADVERSE CLAH1S, TAX FOR
FEITED LAt'ID ASSURANCE ACCOUNT.} Subdivision 1. 

(a) Notwithstanding the provisions of any other law to the contrary, 
nO cause of action or defense, claiming that the forfeiture to the state 
of any land for nonpayment of taxes is invalid because of any jurisdictional 
defect, shall be asserted or maintained upon any claim adverse to the state, 
or its successor in interest, respecting any lands claimed to have been for
feited to the state for taxes, unless such cause of action or defense is 
asserted in an action commenced "ith l§-ye!u's one year after the filing of 
the county auditor's certificate of forfeiture, as provided by Hinnesota 
Statutes, Section 281.23, Subdivision 8, and acts supplementary thereto, 
or by any other law Rel'eei!;el' enacted after the effective date of this 
amendatory act providing for the filing and recording of such certi ficates; 
provided, that if such certificate of forfeiture ,vas filed before the fHlS 

sa~e-ei-~Ris-seeeieH effective date of this amendatory act, such cause of 
action or defense may be asserted in an action cortUnenced within one year 
after the ,ass~~e-ei-ekis-8eeEi8H-8~-w'eR'H-l§-yeaI'8-8t-ehe-daEe-ei-i'liA~ 
ei-~Re-eeMHtY-~Meite~18-eeI'E'+'eaee-e+-+e~ieiEMl'e,-wk'eRevel'-is-laEe~ ef
fective date of this amendatory act. ARy-,eI'SeR-tfHde~-disa9i±H:y-E6-sMe 
..h.eR-sMeh-ee,.~;'i:i:eaee-wHs-f'lee-"I'-wReR-eh:!:s-see!';'6A-wHs-,assed,-aS-tAe 
e~se_m"y_ge;_may_asse~e_sHek_eaMse_ef_aet~eR_61'_6e+eRse-~A-eR-~eEieR-eem
meRe ee- ae -eHy- ei!He-wi I:h iR-6Re- 'lee!' - af ~.el'- E Re-l'effi6Va± -e t - eke-dise";' l,i "'I" 

(b) Notwithstanding the provisions of any other law to the contrary, 

nO cause of action or defense, claiming that any auditor's certificate of 

sale or state assignment certificate arising from the nonpayment of taxes 

on a parcel of land is invalid because of any jurisdictional defect, shall 

be asserted or maintained upon any claim adverse to the holder of the cer

tificate or his successors in interest, or to the state or its successor 

in interest, respecting any such land, unless such cause of action or de

fense is asserted in an action commenced within one year after the filing 

of proof of service of the auditor's notice of expiration of the time for 

redemption, as provided by Minnesota Statutes, Section 281. 21, and ac ts 

supplementary thereto, or by any other law enacted after the effective 

date of this amendatory act providing for notice of expiration of time for 

redemption and the filing thereof; provided, that if proof of filing of 

the notice of expiration of time for redemption was filed before the ef
fective date of this amendatory act, such action or defense may be asserted 
in an action commenced within one year after the effective date of this 
amendatory ac t. 
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Subd. 2. In cases where the lands are and ever since the time of 

filing the auditor's certificate of forfeiture under section 281.23, sub

division 8, or filing of service of notice of expiration of redemption 

under section 281.21, have been in the actual, open, continuous, and ex

clusive possession of the owner, or his successors in interest, claiming 

adversely to the state or its successors in interest, the running of the 

period of limitations provided in subdivision 1 shall be suspended as to 

such owner, or his successors in interest, during the time of such posses

sion, but no longer. 


Subd. 3. Any person, partnership, corporation, or claimant failing 
to commence an action or assert a defense within the time prescribed by 
subdivision 1 shall be conclusively presumed to have abandoned all right, 
title, and interest in the lands described in the county auditor's certi 
ficate of forfeiture or notice of expiration of redemption, which certifi 
cate of forfeiture when filed under Minnesota Statutes, Section 281.23, 
Subdivision 8, or notice of expiration of redemption when filed under sec
tion 281.21, shall constitute notice of the forfeiture of the lands affect
ed to all persons having or claiming an interest therein. If no action or 
defense is asserted and lis pendens recorded within the time prescribed by 
subdivision 1, a certificate of sale or state assignment certificate record
ed with the register of deeds has the force and effect of a patent after the 
expiration of the period prescribed by subdivision 1, subject to the rights 
of persons described in subdivision 2 and any rights set forth in the cer
tificate of sale or state assignment certificate. 

Subd. 4. Subdivision 1 shall not apply to any action or proceeding 
pending at the effective date Re~eefT of this amendatory act. 

Subd. 5. lhe-liffiiEaEiefts-p~eseriBed-ift-sHBdi¥isieft-l-sRall-arrly-eftly 
Ee-jH~isdieEieftal-defeeEs-eeeH~~iftg-ift-Eax-fe~feiEH~e-p~eeeediftgs~ Any per
son, partnership, corporation, or clainlant who, without negligence on his 
part, sustains any loss or damage by reason of any omission, mistake, or 
misfeasance of any public officer or employee in the performance of his du
ties under the laws relating to forfeiture of lands for taxes which results 
in a jurisdictional defect and who is thereby wrongfully deprived of any 
land or of any interest therein, is precluded from bringing an action for 
the recovery of such land, or of any interest therein, or from enforcing 
any claim or lien upon the same, but may institute an action in the district 
court to recover compensation for such loss or damage out of the assurance 
account provided in subdivision 6. The right provided by this subdivision 
to institute action to recover compensation from the assurance account does 
not apply to persons having the right to recover compensation pursuant to 
Minnesota Statutes, Section 508.76. 

Subd. 6. There is established in the state treasury a tax forfeited 
land assurance account. This account is composed of money appropriated by 
the legislature for this purpose and all money deposited in the state 
treasury and credited to the account pursuant to this subdivision. Money 
in the state treasury credited to the tax forfeited land assurance account 
from all sources is annually appropriated to the state treasurer for the 
purpose of paying claims ordered by the district court to be paid from the 
fund. At the time of sale of a parcel of tax forfeited land, the county 
auditor shall charge and collect in full an amount equal to three percent 
of the total sale price of land, which amount is in addition to the total 
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sale price of the land. Before filing a notice of expiration of time for 
redemption, in cases where an auditor's certificate of sale or a state 
assignment certificate has been issued, the county auditor shall charge 
and collect in full from the holder of the certificate an amount equal to 
three percent of the appraised value of the property for tax purposes. The 
amounts so collected by the auditor shall be deposited in the state trea
sury and credited to the tax forfeited land assurance account. No person 
shall recover from the assurance account any sum greater than the fair mar
ket value of the land or interest in land at the time of filing of the coun
ty auditor's certificate of forfeiture or notice of expiration of redemption, 
less the amount of all delinquent taxes, penalties, costs, and interest 
which would have been due and owing if the person was redeeming the parcel 
of land. 

Subd. 7. In any action brought to recover loss or damage from the tax 
forfeited land assurance account, the state treasurer, in his official capac
ity, shall be named as defendant. If the assurance account is insufficient 
to pay the amount of any judgment, in full, the unpaid balance thereof shall 
bear interest at the legal rate and be paid out of the first money coming 
into the assurance fund from any legislative appropriation and the collec
tion of money by county auditors. The attorney general or, at the attorney 
general's request, the county attorney of the county in which the land or 
a major part of it lies, shall defend the state treasurer in all such ac
tions. 

Subd. 8. Any action or proceeding to recover damages out of the as
surance fund shall be commenced within six years after the expiration of 
the period within which claims may be asserted pursuant to subdivision 1, 
and not afterwards. If, within this six year period or the period within 
which claims may be asserted pursuant to subdivision 1, the person entitled 
to bring such action or proceeding is under legal disability, such person, 
or anyone claiming under him, may commence such action or proceeding within 
two years after such disability is removed. 

Sec. 2. [EFFECTIVE DATE. 1 This act is effective January 1, 1970. 

CHAPTER 374--S.F. No. 1119 

An act relating to drainage; amending Minnesota Sta
tutes 1967, Sections 106.451, Subdivision 3; and 
106.471, Subdivisions 2 and 5. 

BE IT ENACTED BY THE LEGISLATURE OF TIlE STATE OF NINNESOTA: 

Section 1. Minnesota Statutes 1967, Section 106.451, Subdivision 3, 
is amended to read: 

Subd. 3. All costs and expenses incurred in any drainage proceeding 
shall be paid out of the funds of such ditch by warrants drawn thereon. 
If no funds are available in the ditch fund on which the warrant is drawn, 
the board may, by unanimous resolution, transfer funds from any other ditch 
fund subject to its jursidiction or from the general revenue fund of the 
county to such ditch fund. In such case the county board shall thereafter 
cause the gefte~al-~e¥eftHe fund from which the transfer was made to be reim
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bursed from the funds of sHeH the ditch to which the transfer was made, 
together with interest for the time actually needed at the same rate per 
annum as is charged on the liens and assessments. 

Sec. 2. Minnesota Statutes 1967, Section 106.471, Subdivision 2, is 
amended to read: 

Subd. 2. OF BOARD; REPAIRS.] Ca) After the construction 
of a state, county or judicial drainage system has been completed, the coun
ty board shall maintain the same or such part thereof as lies wi thin the 
county and provide the repairs required to render it efficient to answer its 
purpose. The board shall cause such drainage system to be annually inspect
ed either by a committee thereof, or a ditch inspector appointed by the 
board, and, if the cOllD1littee or inspector shall report in writing to the 
board that repairs are necessary on any ditch system and such report is ap
proved by the board, it shall cause such repairs to be made within the lim
its hereinafter set forth. The ditch inspector may be the county highway 
engineer. 

(b) If the board finds that the estimated cost of sHeH repairs and 
maintenance of one ditch system for one year will be less than $§i,QQQ 
$10,000, it may have such work done by ~6y-lahe. hired labor and equipment 
wi thou t advert is ing for bids or entering into a contract therefor. 'l'l\e 
eeHftey-he6.~-i9-lifflited-ift-Efie-eH~eftdiEH~e-ef-ffleRey-EHe~efe~-69-He ..eiR-~Fe
vide~T In one calendar year the board shall not s~eR~-e~-eeftE.6eE-!e-Be 
s~eftt levy an assessment for repairs or maintenance on one ditch system in 
a sum greater than 20 percent of the original cost of construction thereof 
in that county, or the sum of $§,QQQ $10,000 if the said 20 percent is less 
than $§,QQQ $10,000, except as provided in subdivision 4. JR-ease-EHeFe 
6..e-9HffieieR!-f~R~9-!e-ERe-e.e6iE-ef-ERe-~~6iRfige-systeffl-Ee-make-s~eR-~e
~6i.9,-sHel\-f~R~s-may-ae-eHre~6ed-ay-EHe-ee~ftey-aefi~~-f"F-s~eH-paFpege-wiEft
"He-faFtHeF-asSeS9meftE~ 

(c) Before ordering the levy of an assessment for repairs, the county 
board, in its discretion, may give such notice of hearing thereon as it may 
deem necessary. 

Sec. 3. Minnesota Statutes 1967, Section 106.471, Subdivision 5, is 
amended to read: 

Subd. 5. [ASSESSME~r; BONDS. Ca) If there are not sufficient funds 
to the credit of the drainage system so to be repaired, the county board 
shall apportion and assess the costs of the repairs pro rata upon all lands, 
corporations, and municipalities which have participated in the total bene
fits theretofore determined. Such assessments may be made payable in annual 
instalments to be specified in the order for assessment. If the assessments 
do not exceed 50 percent of the original cost of the ditch, such instalments 
shall not exceed ten. But, if such assessments exceed 50 percent of the 
original cost of the ditch, the county board may order such assessments to 
be paid in instalments not to exceed fifteen. If such order shall provide 
for payment in instalments, interest from the date of the order for assess
ments shall be fixed by the county board in the order, at a rate not to ex
ceed six percent per annum, on the unpaid assessments, and shall be collect
ed with each instalment. 

Cb) If the assessment be not payable in instalments, nO lien need be 
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filed, and the assessment, plus interest from the date of the order to 
August 15 of the succeeding calendar year, shall be entered on the tax 
li~ ts for the year and be due and payable wi th and as a of the real 
estate taxes for such year. When any such assessment is and made 
payable in instalments, the county auditor shall file for record in the 
office of the register of deeds an additional tabular statement in sub
stance as provided in section 106.341, and all the provisions of sections 
106.351, 106,371, and 106.381 relating to collection and shall ap
ply thereto. Upon the fi ling of the tabu lar statement, ins talment and 
interest shall be due and payable and shall be entered on the tax lists 
and collected the same as the original lien. 

Cc) Whenever a contract for ditch repair has been entered into under 
this chapter, or such repair has been ordered to be constructed by ~ay 
laB"" hired labor and equipment, and when the county board has ordered the 
assessments to be paid in instalments, the county board may issue and sell 
bonds, as provided by section 106.411. 

(d) In the case of the repair of a state drainage system established 
wherein no assessment of benefits to lands was made when such system was 
established, the board or court shall observe the requirements of chapter 
106, and appoint viewers to determine the benefits resulting from such re
pair and otherwise observe all requirements of this chapter in the proce
dure for the collection of such assessments as shall thereafter be made. 

CHAPTER 434--H.F. No. 1590 

An act relating to St. Louis county improvements of 
lakes, streams, trails, portages and marking same; 
repealing laws 1927, Chapter 183, Sections 1 to 3; 
Laws 1929, Chapter 298, Section 1; and Laws 1941, 
Chapter 49, Section 1, as amended. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HlNNESOTA: 

Section 1. In St. Louis county the board of county commissioners may 
appropriate and expend from the general revenue fund, such amount, not to 
exceed $15,000 annually, as it shall determine for the following purposes: 

a. For the improvement of trails and portages on established canoe 
and boat routes dedicated to public use lying wholly or partially 
within the county. 

b. For the cleaning, deepening, widening and straightening of the 
bed of any river or creek to prevent flooding of lands. 

c. To improve navigable lakes within the county and to mark by buoys 
and other means, reefs and shallow p laces in such lakes. 

Sec. 2. Laws 1927, Chapter 183, Sections I to 3; Laws 1929, Chapter 
298, Section 1; and Laws 1941, Chapter 49, Section 1, as amended by Laws 
1953, Chapter 283, Section 1, are repealed. 

Sec. 3. The powers enumerated in section 1 shall be exercised in 

accordance with the requirements, if any, of chapt.er 110. 
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Sec. 4. This act shall become effective upon approval by the board 
of county commissioners of the county of St. Louis and upon compliance 
with Minnesota Statutes, Section 645.021. 

CHAPTER 475--S.F. No. 1345 

An ac t repealing certain laws relating to logging darns; 
repealing Minnesota Statutes 1967, Sections 110.19 to 
110.22. 

BE IT ENACTED BY THt: LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. Minnesota Statutes 1967, Sections 110.19, 110.20, 110.21 
and 110.22 are repealed. 

QIAPTER 590--S.F. No. 1455 

An act relating to flood plain management; specifying 
the powers and duties of the commissioner of conserva
tion and local governmental units in relation thereto; 
providing penalties. 

BE IT ENACTED BY THE LEGISLATURE OF TlIE STATE OF NINNESOTA: 

Section 1. r104.0l] iTITLE; LEGISLATIVE FINDINGS; POLICY AND PUR
POSE.} Subdivision 1. This act may be cited as the flood plain manage
ment act. 

Subd. 2. The legislature finds and declares that: (a) A large por
tion of the state's land resources is subject to recurrent flooding by 
overflow of streams and other watercourses causing loss of life and proper
ty, disruption of commerce and governmental services, unsanitary conditions, 
and interruotion of transportation and communications, all of which are 

to the health, safety, welfare, and property of the occupants 
of flooded lands and the people of this state; and Cb} Tbe public interest 
necessitates sound land use development as land is a limited and irreplace
able resource, and the flood plains of this state are a land resource to be 
developed in a manner which will result in minimum loss of life and threat 
to health, and reduction of private and public economic loss caused by flood
ing. 

Subd. 3. It is the policy of this state and the purpose of this act 
not to prohibit but to guide development of the flood plains of this state 
consistent with the enumerated legislative findings to provide state coor
dination and assistance to local governmental units in flood plain manage
ment, to encourage local governmental units to adopt, enforce and administer 
sound flood plain management ordinances, and to provide the cOlTUniss ioner 0 f 
conservation with authority necessary to carry out a flood plain management 
program for the state and to coordinate federal, state, and local flood 
plain management activities in this state. 

Sec. 2. [104.02) [DEFlNITlONS.] Subdivision 1. For the purposes of 
this act the terms defined in this section have the meanings given them. 
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Subd. 2. "Regional flood" means a flood which is representative of 
large floods known to have occurred generally in Minnesota and reasonably 
characteristic of what can be expected to occur on an average frequency in 
the magnitude of the 100 year recurrence intervaL 

Subd. 3. "Flood plain" means the areas adjoining a watercourse which 
has been or hereafter may be covered by the regional flood. 

Subd. 4. "Flood\vay" means the channel the watercourse and those 
portions of the adjoining flood plains which are reasonably required to 
carry and discharge the regional flood. 

Subd. 5. "Flood fringe" means that portion 0 f the flood plain out
side of the floodway. 

Subd. 6. "Local governmental unit" means a county, city, village, 
Or borough. 

Subd. 7. "Commissioner" means the corrnnissioner of conservation. 

Sec. 3. [104.03} [FLOOD PLAINS; COMMISSIONER'S DUTIES; USES OF FLOOD 
PLAINS.] Subdivision 1. The commissioner shall (a) collect and distribute 
information relating to flooding and flood plain management; (b) coordinate 
local, state, and federal flood plain management activities to the greatest 
extent possible; Cc} assist local governmental units in their flood plain 
management activities within the limits of available appropriations and 
personnel in cooperation with the office of local and urban affairs and the 
state planning officer; Cd} do all other things, within his lawful author
ity, which are necessary or desirable to manage the flood plains for bene
ficial uses compatible with the preservation of the capacity of the flood 
plain to carry and discharge the regional flood. In cooperation with local 
governmental units, the commissioner shall conduct, whenever possible, peri
odic inspections to determine the effectiveness of local flood plain manage
ment programs, including an evaluation of the enforcement of and compliance 
\vith local flood p lain management ordinances. 

Subd. 2. In places where the flood plain has been delineated by ordi
nance in the manner required by this ac t, no major a1 teration to a struc
ture in existence on the effective date of the ordinance, and no new fill, 
structure, deposit, or other flood plain use that is unreasonably hazardous 
to the public or that unduly restricts the capacity of the flood plain to 
carry and discharge the regional flood shall be permi tted after the effective 
date of the ordinance delineating the flood plains. As used in this subdivi
Sion, major alterations of existing structures shall not include repair or 
maintenance and shall not include repairs, maintenance or alterations to 
structures made to the authority of any other authorized agency of 
the state or government and provided further that this subdivision 
shall not apply to al terations, repai r or maintenance reasonably done under 
emergency circums tances to preserve or protect li fe or property. This sub
division applies to alterations to existing structures and to new fill, 
structures, deposits, or other flood plain uses by the state and its agen
cies. 

Sec. 4 [104.04] [FLOOD PLAIN MANAGEMENT ORDINANCES.] Subdivision l. 
In accordance with the provisions of this act, the rules and regulations 

117 



r 

which the commissioner may promulgate pursuant to this act, and applicable 
laws authorizing local governmental units to adopt flood plain management 
ordinances, local governmental units shall adopt, administer, and enforce 
flood plain management ordinances, which shall include but not be limited 
to the delineation of flood plains and floodways, the preservation of the 
capacity of the flood plain to carry and discharge regional floods, 
minimization of flood hazards, and the regulation of the use of land in the 
flood plain. The ordinances shall be based on adequate technical data and 
competent engineering advice and shall be consistent with local and regional

Iii 	 comprehensive planning. 
1 

1

,I'1. Subd. 2. No later than June 30, 1970, every local governmental unit 
! 	 shall submit a letter of intent to comply with this act, on a form provided 


by the commissioner including any existing flood plain management ordinances, 

to the commissioner for his review. The letter of intent shall list the 

watercourses within the boundaries of the local governmental unit in the 

order of the degree of flood damage potential associated with each water


Iii I course and shall include a description of the type of information that is 
available for each, such as high watermarks and topographic maps. 

II 
 Subd. 3. When the commissioner determines that sufficient technical 

information is available for the delineation of flood plains and floodways 
on a watercourse, he shall notify affected local governmental units that 
this technical information is available. As soon as practicable after re

,!I ceiving this notice, each local governmental unit shall prepare or amend 
its flood plain management ordinance in conformance with the provisions of 
this act, and shall submit the ordinance to the commissioner for his review 
and approval before adoption. The commissioner shall approve or disapprove 

IIIIIII1 the proposed ordinance within 120 days after receiving it. If the commis


'II sioner disapproves the proposed ordinance he shall return it to the local 

governmental unit with a written statement of his reasons for disapproval.


illl'll"'Ii 	
Thereafter, the local governmental unit shall resubmit an amended proposed 
ordinance for his further review and approval before adoption. A flood 
plain management ordinance adopted by a local governmental unit after June 
30, 1970, is invalid unless it is approved by the commissioner. A local 
governmental unit may adopt a flood plain management ordinance in the ab
sence of notification by the commissioner that the required technical data 
is available, provided that any such ordinance is submitted to the commis
sioner prior to its adoption for his approval. Nothing in this act limits 
the power of a local governmental unit or town to adopt or continue in 
force a flood plain management ordinance which is more restrictive than 
that which may be required pursuant to this act. 

Subd. 4. Flood plain management ordinances may be amended by a local 
governmental unit upon the approval of the commissioner. 

Subd. 5 [104.05J [RULES AND REGULATIONS. J In the manner provided 
by Minnesota Statutes 1967, Chapter 15, the commissioner shall promulgate 
rules and regulations necessary to carry out the purposes of this act, in
cluding but not limited to the following: (a) criteria for determining the 
flood plain uses which may be permitted without creating an unreasonable 
public hazard or unduly restricting the capacity of the flood plain to car
ry and discharge the regional flood; (b) variance procedures; (c) the estab
lishment of critoria for alternative or supplemental flood plain management 
measures such as flood proofing, subdivisjon regulations, building codes, 
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sanitary regulations, and flood warning systems. 

Sec. 6 [104.06J [NECESSARY USE. J The commissioner in promulgating 
guidelines pursuant to section 5 and local governmental units in preparing 
flood plain management ordinances shall give due consideration to the needs 
of an industry whose business requires that it be located Hi thin a flood 
plain. 

Sec. 7 [104.07J [ENFORCEMENT AND PENALTIES. J Every structure, fill, 
deposit, or other flood plain use placed or maintained in the flood plain 
in violation of a flood plain management ordinance adopted under or in com
pliance with the provisions of this act is a public nuisance and the cre
ation thereof may be enjoined and the maintenance thereof abated by an 
action brought by the commissioner of conservation or a local governmental 
unit. A person who violates any of the provisions of this act is guilty 
of a misdemeanor. Each day during which such violation exists is a sepa
rate offense. 

CHAPTER 	 637--S.F. No. 1245 

An act relating to soil and water conservation; amend
ing certain provisions concerned with the powers and 
duties of soil and water conservation districts and 
supervisors and counties and county boards; amending 
Minnesota Statutes 1967, Sections 40.01, Subdivisions 
2 and 3; 40.06, Subdivisions 2 and 3; 40.07; and 
40.12; and amending Chapter 40 by adding sections. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. [SOIL CONSERVATION DISTRICTS; CHANGE NAME TO SOIL AND 
WATER CONSERVATION DISTRICTS. J The name of the governmental subdivision 
heretofore designated in Minnesota Statutes, Chapter 40, or any other law 
as a soil conservation district is hereby changed to soil and water con
servation district. Wherever any provision of Minnesota Statutes, Chap
ter 40, or any other law now in force or hereafter enacted designates or 
refers to a soil conservation district, it shall be deemed to mean a soil 
and water conservation district. The revisor of statutes is directed to 
correct subsequent editions of Minnesota Statutes as follows to conform to 
Subdivision 1: Whenever the statutes refer to "soil conservation district", 
he shall correct the wording to read "soil and water conservation district". 
Any action taken by or affecting any such district under its present name 
without such change shall not be invalidated by the omission. 

Sec. 2. Minnesota Statutes 1967, Section 40.01, Subdivision 2, is 
amended to read: 

Subd. 2. [SOIL AND WATER CONSERVATION DISTRI CT. J uBisl:!"iel:u- e ,. "Soi 1 
and water conservation district" or "district" means a governmental subdivi
sion of this state organized in accordance with the provisions of this chap
ter for the purposes, with the powers, and subject to the restrictions here
inafter set forth. 

Sec. 3. Minnesota Statutes 1967, Section 40.01, Subdivision 3, is 
amended to read: 
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Subd. J. [SUPERVISORS; BOARD. J !!S"l'el"vts",.u "Supervisors", "board 
of supervisors", "district board", or "board" means "l'Ie-ef-IFte-ffl"meers-6f 
the governing body of a district, members f \~hich are elected or appointed 
in accordance ",ith the provisions of this chapter. "Supervisor" means a 
member of that body. "Boards" mean a joint board as described in Section 
7 . 

Sec. 4. Minnesota Statutes 1967, Section 40.06, Subdivision 2, is 

amended to read: 


Subd. [TENURE; VACANCIES; QUORUH; COHPENSATION.! 'fhe-~"I'ervts"r~ 
skIi11-e1eee-fl-eh6t"fflsl'I-E6-seE-d"l"fl'l!l.-fFteiY-~les5~ye. A supervisor shall 
hold 0 [[ice until his successor has been elected or appointed and has quali 
fied. Vacancies in the office of supervisor appointed by the state commis
sion, for an entire term or an unexpired tenn, shall be filled by the state 
commission. A majority of the supervisors shall constitute a quorum and 
the concurrence of a majori ty in any matter within their duties shall be 
requi red [or i.ts determi nation except as otherHise express ly provided. A 
supervisor shall receive such compensation for his services as the commis
sion may determine, and he shall be entitled to expenses, including travel
ing expenses, necessarily incurred in the discharge of his duties to he 
paid by the county 0 whi eh the supervisor is a resident, upon approval by 
the commission, and the sum so paid shall be reimbursed by the commission 
out funds avai lable therefore; provided that a supervisor shall receive 
as reimbursement [or the nse his 0\,,-'1 automobile in the performance 01' 
his duties, 7 1/2 cents per mile to be alloHed and paid as above prescribed. 

Sec. 5. Minnesota Statutes 1967, Section 40.06, Subdivision 3, is 
amended to read: 

Subd. 3. [OFFICERS; EHPLOYEES; INFORJ1ATION TO CO}1MISSlON. J The super
visors shull elect or appoint officers for the district and the board of 
supervisors as fa 1 101.,s : A chairman elected from their o"'n members and a 
secretary and a treasurer appointed or selected from within or ",ithout such 
membership, all to serve at the pleasure of the supervisors. Such officers 
shall have the po",ers and duties incident to their respective offices, and 
such other po",ers and duties as may be expressly prescribed by 1m., or direct
ed by the supervisors for any such purpose. The supervisors may employ Ii 
Beel"eEA"Y, technical experts,- and such other fficers, agents, and em
ployees, permanent and temporary, as they may require, and shall detennine 
thei.r quali ficatiol1S, duties, and compensation. The county attorney of the 
county in ",hlch the major portion of said-sef!-eeHservfltteH the district is 
located,- or one ",ho may be otherHise employed by the board shall be the 
attorney for s6l:d the district,- and the supervisors thereof, and the neces
sary legal counsel and advice and service. The supervisors may delegate 
to their chairman or other officer, to one or more supervisors, or to one 
or marC agents,- or employees such pOHers and duties as they may deem proper. 
The supervisors shall furnish to the state soil and water conservation com
mission, upon request, copies of such ordinances, rules, regulations, orders, 
contracts, fonns, and other documents as they shall adopt or efflp±6Y use, and 
such other infonnation concerning their activities as it, the commission may 
require in the perfonnance of its duties under this chapter. 

Sec. 6. Minnesota Statutes 1967, Section 40.07, is amended to read: 
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'10.07 lpOI'JERS OF DISTRICTS AND SUPERVISORS. Subdivision 1. A soil 
and water conservation district organized under the provisions of this 
chapter shall conslitute a governmental and political subdivision 0 this 
state, and a public body, corporate and politic, exercising public pOHers, 
and the district, and the supervisors thereof, shall have the i'el-±ewfR!I. 
po",ers prescribed in this section, in addition to Atft"rS-!l.rflRtetl-i¥;-SeRe,. 
seelfsl'Is-sf-Hlis-eRBplel"T those oLherHise prescribed by laH. 

{li Subd. 2. A district ee conduct surveys, investigations, and 
research relat to the character of soil erosion and the preventive and 
control measures needed, te publish the results of such surveys, investiga
tions, or research, and 1:6 disseminate information concerning such preven
tive and control measures; provided, hOHever, that in order to avoid dup
lication f research activities, no district shall initiate any research 
program except: in cooperation 'vith the government of the state or any of 
its agencies, or Hith the United States or any its agenciest. 

{;!i Subd. 3. district may I;e conduct llel!leR!'lIHtEie!'llit de!11011straLiol1 
projects ",ithin the district on lands OIVfled or controlled by this state 
or any of its agencies, "'i til the cooperation 0 [ the IiIlFRiRisleril'lg 
IiRa-Rtivil'tg-j1:ll"il!aieeieR in conl rol thereof, and on Dny other lands Hi thin 
the district,-1:lpMl't-ehEtiil'lil'lg ",ilh the consent of t~e ornler or occupier 8f
S1:leR-!IiAaS-el"-IRe-AeeesssrY-l"igRls-8r-iAleresE-iR-sMeR-!SI'I<lS in control 
thereof, in order to demonstrate by exampLe the , methods, and measures 
by-wRieR [or conservation of soil and 56i1 'vater resources ffiay-he-eeRserv,,<l, 
[or proper drainage, [or the prevention and control of floods and pollution 
and for the prevention and control of soil erosion iR-Ihe-fef'FR-ef-seU--B±6W
fAg-aRa-sei 1-wlisR iAg-lflfly-ee-lHeveAI; e<l-sR<l- eSR i;t'e tle<lt. 

{3-l- Snbd. A district may EM carry out cOllstructive, preventive, 
and control measures Hithin the dist riet, including hut: not limi ted to, 
engineering operations, works or improvement for any purpose spec fied in 
this section or in section 40.02, methods of cultivation, the grOl.,ing of 
vegetation, changes in use of land, and the measures referred to ill section 
',0.02, on lands acquired by the district, and on other lands "",ned or con
trolled by this state or any of its agencies, with the cooperation of the 
agency B<lffl±Htgeel"iAg-BR<l-Rflvh;g-j1:lrisdieeieH in control the reo f, and on 
any other lands Hithin the district,-l:'l,ea-ehtBtRiflg with the consent 
the owner or occupier ef-t;~eR-16H<ls-6r-tRe-l'Ieeess6f'Y-l"igRE1!-er-iaitel"eSI:S 
ia-stieh-1sA<l",,-iflel.. tlfag-I:Re-6wl'Iel"-6f-tRe-fee in control thereof,.. 

{4} Subd. 5. A district may 16 cooperate or enter into agreements 
with, and, within the limits of available appropriations <lHlY-ffl6<le-6vBi:t 
IlB-te-!:e.-iE-By-±sW,-t8 furnish financial or other aid to, any aeeney, govern
mental or other",lse, or any occupier of lands WiI:Ril't-I:Ae-<lisll"iel, in the 
carrying on 0 erosion control and prevention operations and other measures 
for the purposes specified or referred to in this section or section .02 
"'ithin the district, subject to such conditions as the supervisors may deem 
necessary to advance the purposes of this chaptert. 

Hi} Subd. 6. A district may Ee obtain options upon and 156 acquire, by 
purchase, exchange, lease, gift, grant, bequest, devise, or otherHise, any 
property, real or personal, Or rfghts or interest thereint, Ee may maintain, 
operate, administer, and improve any properties acquired, fe may receive in
come from such propertfes and to expend such income in carrying out the pur
poses and provisions of this chaptert, and los may sell, lease, or otherHise 
dispose any of its property or interests therein in furtherance 0 the 
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purposes and provisions of this chaptert. 

H'+ Subd. 7. A district may ee make available, on such terms as it 
shall prescribe, to land occupiers within the district, agricultural and 
engineering machinery and equipment, fertilizer, seeds, and seedlings, and 
such other material or equipment as will assist such land occupiers to carry 
on operations upon their lands [or the conservation or soil and water re
sources, til'" for the prevention and control of soil erosiont or [or any 
other purpose speci fied in Minnesota Statutes, Chapter 40, and acts amen
datory thereof. 

{7i Subd. 8. A district may ee construct, install, improve, tiRe main
tain, and operate such structures and works as may be necessary or conveni
ent for the performance of any of the operations authorized in this chaptert. 

HI} Subd. 9. A district may t;e develop comprehensive plans for the 
conservation of soil and water resources and for the control and prevention 
of soil erosion within the district, wh:i:eR-~IBHs-sRBH-sI'eetfYT-tR-s"eh-ee
t;ti!I-Bs-ffiBY-Be-~essiBleT-the-Bets,-~feeeeHfes,-~effeYffitiReeS,-tiR6-BVeietiReeS 

wfiiefi-tife specifying the measures and practices deemed necessary or desir
able for the e f fectuat ion ef-sHefi-~laRs thereof, inc luding, the-s~eeif!eB
lieRs-ef without limitation, engineering operations, construction, mainte
nance, and operation of works, methods 0 cultivation, the growing of vege
tation, cropping programs, tillage practices, and changes in use of landt, 
and l'e may publish such plans and information and bring them to the atten
tion of of lands within the districtt, and others concerned. Such 
plans shall consistent with the state plan for water and related land re
sources. 

{9+ Subd. 10. A district may l:e take over, by purchase, lease, or 
otherwise, (lnd l:e may improve, maintain, operate and administer, any soil 
or water conservation, erosion-control, ef erosion-prevention, watershed 
protection, flood prevention or flood control project located within its 
boundaries undertaken by the United States ef-afty-ef-ies-tigeReies, or by 
this state or any of iI's their agenciest-ee-ffitieti~e,-tis-tigeRe-~f-ERe-HRite6 
SEat" ~ - e ~- BRy-e f - t EfI- ti~eRe t es! -e f-ef -eR is - s t I:! te -e f-I'lfly-e t - i e s - tigeRe i es,- - "'-Ry 
~ef±-eeflse!'VatteR,-eI'esieR-eefleI'el,-e~-eI'esieH-rfeveRl:tefl-~fejeet-wtIRtR-ils 

keHHeBI'iest-ee-tiel-aS-a~eHe-feI'-eRe-HHfte6-SeBtes-eF-Bfly-ef-'eS-tigeHeies, 

eF-faf-eRis-St8te-eI'-tiHy-ef-tES-tigeReies, for or in connection \.Jith the ac
quisition, construction, operation, management or administration of any 
sefl-eeflsefvattefl,-efestefl-eeRefel,-eI'-efesieR-~I'eVeREieR such project, 
wf:tAifl-its-beHfl68fiest-te may accept donations, gifts, tiRe grants, or con
trihutions in money, services, materials, or otherwise, from the United 
States "~-aHy-ef-its-BgeHeies, or from this state or al1y of iI's their agen
cies, or from any other source, may enter into any contract or agreement 
\vhich may be necessary or appropriate for the purposes thereof, may comply 
\VUh any applicable provisions of federal or state 1 alo) , and Ie may use or 
expend such moneys, services, materials, or other eeRtI'ibHEi8fls-iR-eBfI'ytRg 
eR-ils-e~ef8l:feHSt things in accordance \O)i th the applicable terms and con
ditions for any authorized purpose of the district. 

HIH Subd. 11. A district may ee sue and be sued in the name of the 
districtt, Ie have perpetual slIccession, unless terminated as hereinafter 
provided;-, E8 make and execute contracts and other instruments, necessary 
or convenient to the exercise 0 its pmverst, te and make, BRe,-ffeffi-etffie 
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ee-eiffie, amend, Bfle or repeal, rules and regulations not inconsistent with 
this chapter, to carry into effect its purposes and powerst. 

{ll+ Subd. 12. As a condition to the extending of benefits under 
this chapter to, or the perfonnance of upon, any lands not m,rned or 
controlled by this state or any fits es or by the district, the 
superv lsors may requi re compensation or contributions in money, services, 
materials, or othenvise,-ee-tiRY commensurate \vl th the cost or reasonable 
value of the operations work conferring such benefitst-bHI. 

{1~i-Ne-~fev!s!eHs-wttR-fes~eel-te-ERe-Be~H±9il±eH,-epefBEiee,-ef-eis
~esitieR-ef-pfe~efty-ky-eERef-~HB±ie-8eeie9-sRB±I-ke-ar~+feBble-le-ti-6is

eftee-ef~afl±Bee-hefe"H6ef-HH±ess-Ehe-±egis±BeHfe-sRBIl-speeiffeti±ly-se-Sltile~ 

{13+ Subd. 13. A district may ee make application to the secretary of 
agriculture, or other designated authority, for federal assistance under the 
provisions of Public Lm., 566, 83rd Congress, Chapter 656, 2d Session, or allY 
act amendatory thereof or supplementary thereto or under any other law pro
viding for federal assistance for any authorized purpose of lhe district and 
may enter into any agreement and take any olher aclion required f,)r compli
ance with any such law. 

004+ Suhd. 14. A district may l'e enter inlo any af,reement or contract 
with the secretary of agricultureT or other desif,nated authority, which may 
be necessary or appropriate for the purpose of obtaining or usinf, federal 
assistance under the provisions of said Public Law 566, or any act amenda
tory thereot or supp lementary thereto, or under any other lm.J providing for 
federal assistance for any authorized purpose of the district, or for the 
construction, maintenance, and operation of works of improvement as defined 
in said act or amendatory or other applicable federal Im.J; Ee may ac
quire without cost to the federal government such land, easements, or rights
o[-\.Jay as \vi 11 be needed in connection with works of improvement installed 
with federal assistance; Ie assume such proportionate share of the cost of 
installing any works of improvement involving federal assistance as may be 
determined the secretary or other designated authority to be equitable 

consideration 0 anticipated benefits from such improvements; Ie may make 
arrangements satisfactory the secretary or other authority [or defraying 
costs of and maintaining such works of improvement in accordance 
with regu prescribed sti'e secretary of agriculture, or other desig
nated authority; l;e may acquire or provide assllrance that land owners have 
acquired such \.Jater rights and other rights, pursuanl to state law, as may 
be needed in the installation, maintenance, and operation of sBie such works 
of improvements; ee may obtain agreements to carry out recommended soil and 
l,fater conservation measures and proper farm plans from owners of not less 
than 50 percent or other required percentage ot the lands situated in any 
drainage area above any retention reservoir which may be installed with fed
eral assistance, all as prescribed in said Public Law 566 or amendatory act 
or other applicable federal law, and Ee !!lay do any and all other acts neces
sary to secure and use federal aid HReeF-sB!e-PHBlie-hBw-3€>€>,-ef-BRY-Bel 
ftffleft6tiee~y-Ehefeef-eI'-seI'~ieffieHEBfY-theI'ete,-sHBjeeE,-hewevefT-Ie-Ihe-~fe

Yis'eRs-eeR~a'Rea-iH-ERe-£ellewiRg-~afti~~B~R thereunder. 

fI3~-Hvefy-eeREfaet-aeEeffipeee-~e-ge-eHle~ee-iRee-e~-iR6eeEeeRes~-ef 
~eeHflia~y-lia8ilieY-Beeeffi~Eee-te-ke-iRee!'fee-by-aRy-seii-eeRsefVBeieR-eis

eI'iel,-ef-sH~e!'Vige!'s-l:he!'eaf,-wRe~e9y-a-£iflBReial-ebl!gtieieR,-expfess-ef 
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im~±±ea,-~e8~1~8-e¥-i8-e¥eBtea-iR-eHee88-ef-meRey9-e¥-feRa9-eRae¥-~ke-eeH

Ere±-aRa-sere~¥isieR-ef-seek-se±±-eeR8e¥vatieR-a±st~ieE,-e~-serer¥i8e~8 

tkeFeefT-~¥aiIBale-feF-Eke-rBymeRt-~ke~eef,-9RBll-ae-ReII-eRa-¥eia-iR-~e

geFa-Ee-sey-ekligseiea-tkeFeay-seegRe-te-ae-tmresea,-aRa-Re-e±aim-tRe~efe~ 

8Ra+l-ke-a+±ewea-ay-tke-sere~¥iseFs-ef-eRy-seek-se±±-eeR8e¥¥aEtee-aist~ietT 

E¥eFy-8e~eF¥±se¥-ef-eRy-sei±-eeese¥VBetee-a±striet-~eFEieipaEi8g-er-eetkeri~

tRg-sRy-sHeR-esRtFaeE-eF-eB±tgBttsR-SRsI+-ae-tRa±v±aee±!y-!iaale-te-tRe-Set± 
eeRse¥vaeieR-aistFiet,-ef-WAieA-Ae-is-se~e¥vtgeFT-fe~-8Ry-asmeges-esesea 

eRefeay,-BRa-sRB±±-ae-ltaale-Ee-aRy-reFsee-feFR±sAiRg-~Ry-IBasFr-se¥¥iees, 

er-mseeF±a±,-eR-eRy-seeA-eeREFaee-eREeFea-iREe-sr-sBl±getteR-assemea; 

Subd. 15. I FINANCES. j The district board supervisors annually shall 
present a budget consisting of an itemized staLeillent f district expenses 
for Lhe ensuing calendar year to the board of county commissioners or boards 

f county commissioners of the county or counties in ,.;h1ch the district is 
located. The county board or boards may levy an annual t.1X on all taxable 
real property in the district for such amount as board or boards deter
mine to be necessary to meet the requirements and obligations of the dis
trict, not exceeding a rate of u"o 011 lIs Or $15,000 whichever is the lesser. 
This levy s ha 11 he alloved 1 n add i. t 1 on to any other tax autho rized to be 
levied by a county and shall not cause the amount other taxes levied or 
to be levied by the county, I"hich are subject to such limiLation, to 
be reduced in any amount whatsoever. The amoun levied shall be collected 
and distributed to the district in IHe manner as prescribed by NinIlesota 
Statutes, Chapter 276. This amount may be spent by the district board for 
any district purpose authorized by law. 

Sec. 7. Ninnesota StatuLes 1967, Section 1+0.12, is amended to read: 

tfO .12 l COOPERATION BETWEEN DISTRICTS AND OTHER PUBLIC AGENCIES. J The 
supervisors of any two or more distri cts organized under the provi si ons 0 f 
this chrlpter may cooperate with one another or vith any olher public agency 
in the exercise of any or all pmvers conferred in this chapLer. The dis
trict board may enter into contracts or other arrangements vith the United 
Slales government, or any department thereof, ,.;ith person, Or corporations, 
wiLh .public corporations and the state government f this stale or other 
states. In furtherance of any authorized purpose, a soil and waLer conser
vaLion district may join or cooperate by agreement as provided in Minnesota 
Statutes, Section 471.:'9, or any act amendatory thereof or supplementary 
thereLo, vith any other such district or any watershed district, or any gov
ernmental unit as defined in said sect1.on 471.59 Or with any combination 
thereof in any operation or project for authorized purpose in which the 
soil and water conservation district and the other contracting party or par
ties have a connnon inLerest. For all such purposes soil and "laLer conser
vation districts and watershed districts shall be deemed to be governmental 
uni ts under the provisions of section 471.:'9 and acts amendatory thereof 
Or supplementary thereto. 

Where the improvement work unit coverS two districts, a joint board 
made up of three supervisors [rom each of the district boards ,,,ill preside. 
Where the improvement ,.;ork unit covers three or more districts, a joint 
board made up of two supervisors from each of the district hoards I"ill pre
side. The individual boards will appoint the supervisors who I"i 11 represent 
them on the joinL board. 

The joint board will have the responsibility and aulhority to accept 
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and approve initiatory requests for improvement work units, direct the pre
paration of preliminary surveys and studies, establish improvement work 
units, and, at the direction of the boards of county connnissioners, adopt 
programs and reports, award contracts, supervise construction, and accept 
completed construction work. 

Sec. 8. Minnesota Statutes 1967, Chapter 40, is amended by adding a 
section to read: 

[40.072 CONSERVATION DISTRICTS; WORKS OF TMPROVI\HENT. J Sub
division L J In addition to all other powers prescribed by law 
and I"ithout limiting the same, the board of supervisors of a soil and water 
conservation district may, when directed by resolution of the board f coun
ty commissioners or boards of conlnissioners from the county or counties in 
which the district is located undertake, construct, install, maintain, and 
operate in the name of the district as provided in this section works of 
improvement for district purpose specified or referred to in Minnesota 
Statutes, Chapter ,and acts amendatory thereof. For the purposes of any 
such works the board may use the proceeds of tax levies, assessments, and 
any other available funds, may acquire necessary real or personal property 
by purchase or gift, and may contract, survey, plan, construct, install, 
maintain and operate such works, and exerc ise any other powers ves ted in 
it by law, so far as appropriate, subject to the further provisions hereof. 

Subd. [INITIATION OF PROGRAl'1.] A program for such works of im
provement in area within the district or districts if the project is 
in more than one district may be initiated upon written request submitted 
to Lhe board or boards one or mOre of the owners of land in the affected 
area. The reqnest shall include a general description of the area proposed 
for inclusion in an improvement work unit, with a proposed name or number 
therefor, a description of the affected land owned by signer or signers, 
and a statement of the objectives of the proposed works in furtherance 
the authorized purposes, lhe grounds upon which the same will be public 
benefiL and utility and 1'111 promote the public health, safety, and welfare, 
and the special benefits to property which ,.;ill result therefrom, if 
As soon as practicable after receipt of such a request the board or boards 
shall make Or cause to be made such preliminary surveys and studies as it 
deems necessary for action thereon, and if the board or boards thereupon 
deLennine that the works proposed thereby are feasible and will be pub
lic utility and benefit, will promote the public health, sarety, and wel
fare, and viII be in furtherance of the authorized purposes and best in
terests of the district or districts, the board Or boards may thereupon, 
in its discretion, by resolution recommend the establishment of an improve
ment vork uni t and a program for works of improvement therein to the board 
or boards of county cOIllJllissioners of the counties in which the affected 
land is located for further action as hereinafter provided. By such reso
lution the board or boards shall give the unit an appropriate name Or num
ber, which may be the same as Or different from the one proposed in the 
1ni tiatory reques t, and shall recommend defini te boundaries for the improve
ment unit, vhich IIlaY be the same as proposed in the request Or may be 
modified as the board or boards deem advisable. By such resolution the 
board or boards may also enlarge, reduce, or otherwise modify the proposed 
objectives 0 the program, but not so as to make a substantial change in 
the main purposes thereof as stated in the initiatory request unless con
sented to in writing by the signer or signers. At any time before further 
action is taken on the project as provided in subdivision 4 the district 
board or boards lIlay amend the resolution, subject to the foregoing limi t
ations. 
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Subd. 3. [PRELIMINARY PROGRAM PLANS; APPLICATION FOR FEDERAL OR 
OTHER AID; COOPERATION WITH OTHER AGENCIES; REPORT AND RECOMMENDATIONS TO 
THE COUNTY BOARD; ADOPTION OF IMPROVEMENT WORK PLAN. 1 After adoption of 
the resolution recommending the improvement work unit and program as pro
vided in subdivision 2, with amendments thereto, if any, the board or boards, 
,,,hen the board or boards of county commissioners by resolution so directs, 
may make or cause to be made such further surveys and studies as may be neces
sary and thereupon make or cause to be made a preliminary general plan for 
carrying out the program for the improvement work unit as set forth in the 
resolution or any part thereof, with cost estimates therefor. The board or 
boards, at the direction of the county board or boards, may make application 
for federal aid, state aid, or aid available from any other source for the 
works embraced in the program or any part thereof under Public Law 566 or 
any act amendatory thereof or supplementary thereto or any other applicable 
federal or state law, and may take all steps necessary to determine whether 
such aid will be available and the amount thereof. The board may consider 
how the cost of the works of improvement or any part thereof above pros
pective federal or other aid may be met from the funds of the district or 
from the proceeds of assessments on benefited property or otherwise, and 
make estimates therefor. If the cooperation or joint action of any adjacent 
soil and water conservation district or any other public agency is desirable 
for any purpose under the program or in connection therewith, the board, at 
the direction of the county board or boards, may negotiate with the authori
ties concerned for such cooperation or joint action as authorized in Minne
sota Statutes, Chapter 40, and acts amendatory thereof, or as otherwise 
provided by law. Upon completion of the foregoing steps as far as neces
sary, the board or boards may make and file a report, summarizing its find
ings thereon and its recommendations for further action on the program or 
any part thereof. The board or boards shall make the plan together with 
the preliminary general plan for the improvement work unit available to 
the county board or boards and to all other public agencies and persons con
cerned, and may give such pUblicity thereto as the district board deems ad
visable. The report sh"ll contain substantially the same engineering infor
mation required by Minnesota Statutes, Section 112.49, Subdivisions 1 and 2. 
The board or boards shall transmit a copy of the report and preliminary plan 
to any regional development agency created by Minnesota law for the region 
in which each project is located, and in those cases where the plan involves 
a project [or which a permit is required from the commissioner of conserva
tion under Minnesota Statutes, Chapter 105, or for which proceedings will 
be instituted under Minnesota Statutes, Chapter 106, to the commissioner of 
conservation and to the water resources board. The water resources board 
shall review the report and plan and, if it concludes that the plan is in
consistent with systematic administration of state Welter p:>licy, shall re
port its conclusion to the board or boards and the commissioner of conser
vation within 60 days after receiving the report and plan. Thereafter the 
board or boards may modify and retransmit the report and preliminary plan 
to the water resources board, or may request a hearing on the report and 
plan before the water resources board. The water resources board shall 
hear the matter in the same manner, and follow the same procedures, as pro
vided in Minnesota Statutes, Sections 105.76 to 105.79, for the hearing of 
cases where it consents to intervention proceedings. Except where the wa
ter resources board concludes that the report and plan are inconsistent with 
the approval o[ the county board or boards, may adopt and sponsor the im
provement work unit and a program of work for the unit. 
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Subd. 4. [ACTION ON WORK PROJECT PURSUANT TO REPORT; PETITION AND 
HEARING. J The county board or boards, acting jointly under Minnesota Sta
tutes, Section 471.59, may take action on a project within the improvement 
work unit for construction or installation of works of improvement or part 
thereof pursuant to the recommendations in the report only upon a petition 
for a project signed by at least 25 percent of the owners of the land over 
which the proposed improvement work passes or upon which it is located, or 
by the owners of at least 30 percent of the area of such land, describing 
such land and requesting the county board or joint county board to hold a 
hearing on the practicability and desirability of carrying out the project 
in accordance with the preliminary plan and the recommendations in the 
report of the district board or boards. If the report specifies that any 
part of the cost of the project is to be paid from the proceeds of assess
ments on benefited property, one or more of the petitioners, upon the fil
ing of the petition and before any action is taken thereon, shall file a 
bond to the county or counties acting jointly conditioned as provided by 
Minnesota Statutes, Section 106.041 in the case of " county drainage sys
tem, to be approved by the chairman of the board. The county board or 
joint county board shall set a time and place for the hearing on the peti
tion, and cause notice thereof to be given as provided in Minnesota Sta
tutes, Section 106.101, Subdivision 1. If upon the hearing the county 
board or joint county board finds that the carrying out of the project as 
requested in the petition will be feasible, in accordance with the recom
mendations of the report, and in furtherance of the objectives and purposes 
therein set forth, and that the estimated cost will not exceed the funds 
which may reasonably be expected to be available for payment thereof, the 
county board or joint county board may adopt a resolution so determining 
and directing further action on the project as hereinafter provided. By 
such resolution the county board or joint county board shall determine the 
amount to be paid [rom the respective sources of available or potentially 
available funds, including federal aid, district funds, assessments on bene
fited property, and other funds, if any. The amount payable [rom district 
funds may be commensurate with but shall not exceed the value o[ the general 
public benefit of the project to the district as determined by the board or 
boards. 

Subd. 5. [ACTION ON PROJECT WITHOUT ASSESSMENTS. 1 If no part o[ the 
project cost is to be paid from assessments on benefited property, the coun
ty board or joint county board may proceed with complete surveys and de
tailed plans and specifications and make its order establishing the project. 
The order shall contain findings substantially conforming to those required 
by Minnesota Statutes, Section 106.201. Notice summarizing the findings 
and order shall be served upon those persons entitled to receive notice of 
a county drainage project pursuant to Minnesota Statutes, Section 106.171, 
in the manner therein provided unless such notice is waived in writing by 
each person entitled to receive such notice. The waiver of notice shall 
be filed with the county auditor. Unless an appeal is taken within 30 
days after the notice is given, the county board or joint county board may 
proceed to acquire necessary rights or property, procure materials, let con
tracts, and take any other steps appropriate to complete the project. The 
county board or joint county board may delegate its duties and powers under 
this subdivision to the district board or joint district board provided 
that the district board or joint district board shall not exercise the power 
of eminent domain. 
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Subd. 6. [ACTION ON PROJECT WITH ASSESSMENTS. If any part of the 
cost of the project is to be paid from the proceeds of assessments on bene
fited property, viewers shall be appointed as provided in }1innesota Statutes, 
Section 106.141, and shall report as required by Minnesota Statutes, Sec
tions 106.151 and 106.161. The board or joint board of county commissioners 
shall direct the petitioners or, with its consent, the board or joirlt board 
o supervisors, to provide such engineering services as may be necessary to 
produce final plans adequate for the construction of the proposed improve
ment. The county board or joint county board shall then give notice of and 
conduct a final hearing subs tantially in accordance wi.th Minnesota SL;H u t<,s, 
Sections 106.171 to 106.191 inclusive, as in the case of a county drainage 
proceeding, so far as these sections are consistent with Minnesota Statutes, 
Chapter 40, and acts amendatory thereo f. If it is determined that the total 
benefits to property are not as much as the amount payable from the proceeds 
of assessments as specified in the report of the board or boards under sub
division 3 of this section, the petition shall be dismissed aud further action 
on the project discontinued except as hereinafter provided, unless the county 
board or joint county board shall determine that the deficiency may be met 
by increasing the amoun t payable from dis tr ic t funds or other funds, subject 
to the limitati.ons hereinbefore prescribed, in which case further action for 
completion of the project may be taken as herein provided. If it is deter
mined that the total benefits to property are as much as or more than the 
amount payable from the proceeds of assessments as specified in the report 
and that the other applicable requirements of law have been complied with, 
the county board or joint county board shall by order containing such find
ings establish the project as reported or amended and adopt and confirm the 
viewers' report as made or amended. If the total amount of benefits to be 
assessed upon property pursuant to the viewers' report as so adopted and 
con fi rmed is greater than the amount spec i fied as paya ble from such assess
ments in the report of the board or boards under subdivision 3, the county 
board or joint county board may reduce the amounts payable from other sour
ces of funds accordin81y in such proportions as it may detennine. Further 
action shall be taken thereon as provided in Minnesota Statutes, Chapter 
106, so far as appropriate, except that each tract of land affected shall 
be assessed [or the [ull amount of bene fi ts, less damages, if any, as shown 
by the viewers' report as adopted and confirmed, unless the total amount o[ 
such benefits, less darnaces, exceeds the total actual cost of the project 
to be paid from the proceeds of assessments, in which case such cost shall 
be prorated for assessment purposes as provided in Minnesota Statutes, Sec
tion 106.341. Upon filing of the viewers' report as provided in this sec
tion the county board of each county affected shall provide funds to meet 
its proportionate share of the total cost of the improvement, as shown by 
the report and order of the county board or joint county board, and for 
such purposes is authorized to issue bonds of the county in such amount as 
may be necessary in the manner provided in Minnesota Statutes, Section 
106.411. 

The prOViSion of Minnesota Statutes, Section 106.411 requiring the 
county board to let a contract for construction before issuing bonds shall 
not be applicable to bonds issued to provide the funds required to be fur
nished 

The county board or joint county board, pursuant to agreement with 

the district board or boards, may by resolution direct the district to 
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undertake, construct, install, maintain, and operate the work of improve
ment upon terms mutually agreed upon. However, if it is necessary to ac
quire property by eminent domain, the county, or the counties acting joint
ly, shall exercise the power of eminent domain and shall convey the proper
ty to the district or districts pursuant to the agreement. 

If, pursuant to an agreement, the responsibility for a work of improve
ment is vested in a district or districts, the respective county treasurers 
shall transmit the proceeds of all related assessments Or bond issues, when 
collected, to the treasurer of the district, who shall credit the same to 
the proper funds under the direction of the district board. 

Sub. 7. [PROJECT BONDS.] The county board may pledge the proceeds 
of any assessments on property made for the purposes of a project as here
inbefore provided, any revenues derived from such a project, and the pro
ceeds of tax levies or funds from other sources to the payment of any bonds 
issued for the purposes of the project. 

Subd. 8. lREINSTATEMENT OF DISCONTINUE PROJECT.] If a project is dis
continued by reason of dismissal of the proceedings or otherwise at any 
time after action thereon has been connnenced under subdivision 4 of this 
section, the project shall have the same status as if no such action had 
been commenced. The report of the district board thereon shall continue 
to be subject to amendment as hereinbefore provided, a new petition for 
further action may be made at any time as provided in subdivision 4, and 
further proceedings had as hereinbefore provided. 

Subd. 9. [REPAIR. 1 The term "repair" used in this section means re
storing the project works of improvement or any part thereof as nearly as 
practicable to the same condition as when originally constructed or sub
sequently improved. 

After the construction of a project has been completed and accepted 
by the board of the county or district having authority over the project, 
the board shall maintain the same or such part thereof as lies within its 
jurisdiction and provide the repairs required to render it efficient to 
answer its purpose. This board shall have, exercise, and perform the powers 
and duties of the county board under section 106.471, except as follows. If 
this board is a board of a soil and water conservation district, the financ
ing of repairs which require assessments and bond issues shall be the res
ponsibility of the county board or joint county board in a manner similar to 
that provided for the financing of the cost of original construction of the 
project and as provided in section 106.471, so far as appropriate. 

Sec. 9. Minnesota Statutes 1967, Chapter 40, is amended by adding a 
section to read: 

l40.073] . 1 Any person aggrieved by an order 0 f the board 
or joint board of county commissioners in any proceedings undertaken pur
suant to section 8, subdivisions 5 or 6 of this act, may appeal to the 
district court upon the grounds and in the manner provided by Minnesota 
Statutes, Section 106.631, for a county drainage proceeding. Notices re
quired by Minnesota Statutes, Section 106.631, to be filed with the county 
audi tor shall also be filed wIth the board or joint board 0 f supervisors. 
No appeal shall be permitted from an order of the board or joint board of 
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county cormnissioncrs or the board or oint board of supervisors made pur
suant to section 8, subdivisions 5 or 0 this act which dismisses a peti 
tion or refuses to establish a project. 

Sec. 10. DATE. This act is effective July 1, 1969. 

CHAPTER 643--H.F. No. 1300 

An act appropriating money to the commissioner of con
servation for the purchase of flowage casements on 
Cedar Lake in Wright County. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. The Sum of $5,000 is appropriated [rom the general revenue 
fund to the cO[lunissioner of conservation for the purchase of certain flowage 
easements on Cedar Lake in Wrir;ht county. The purchase of these easements 
arises from the raising of the water level due to dam construction at the 
outlet 0 Cedar Lake and is necessary to comply with an order of the dis
trict court directing the commissioner either to condemn these easements 
or to purchase them before July 1, 1969. 

Sec. 2. This act is effective upon final enactment. 

CHAPTER 698--S.F. No. 1729 

An act appropriatitlr; money to the commissioner 0 f con
servation for a water control structure in the Lac qui 
Parle Wildlife Manar;ement Area. 

BE IT ENACTED BY THE LEGISLATURE OF STATE OF MINNESOTA: 

Section 1. For the purpose of 'vater for outdoor recreation 
at Watson Sag, in the Lac qui Parle wi fe management area, the sum of 
$20,000 is appropriated from the game and fish fund to the connnissioner of 
conservation for construction of a water cOlltrol structure and appurtenant 
works in Section 6, Township 118 North, Ranr;e 41 West., Chippewa county, 
capable of creating an impoundment of approximately 300 acres. Nothwith
standing the provisions of Minnesota Statutes, Section 16.17, or any other 
provision of law relating to the lapse of Ull appropriation, the approprial Lon 
made by this section shall not lapse but shall continue unt.il the project is 
coml'leted. 

CHAPTER 706--H.F. No. 1288 

An act relating to water resources; amending Minne
sota Statutes 1967, Section 105.44, Subdivisions 1, 
7, and 3. 

BE IT ENACTED BY THE LEGISLATURE OF TilE STATE OF MINNESOTA: 

Section 1. Minnesota Statutes 1967, Section 105.44, Subdivision 1, is 
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amended to read: 

105,l,4 I PROCEDURE UPON APPLICATION. J Subdivision 1. i PERMIT. Each 
application tor a permit required by sections 105.37 to 105.55 shall ac
companied by maps, plans, ilnd specifications describing the proposed appro
priation and use of waters, or the changes, additions, repairs or abandon
ment proposed to be made, or the public water affected, and such other data 
as the commissioner may require. If the proposed activity, for \-Ihich the 
permit is requested, is \-lithl,n a ity, villa"e, town, or borough, or is 
within or affects a watershed district, a copy of the application together 
with maps, plans and speci ficat shall he served on the secretary of the 
board of managers of the district and 011 the chief executive er 0 the 
ity, villa[\e, town, or borough. J of such service shal included 

with the application and filed 

Sec. 1. Minnesota Statutes 1967, Scction 105.44, Subdlv is 

amended to read: 


Subd.:1. [AUTIIORITY.] The commissioner is authorized to ap
plications ror permits and to grant the sam(", with or c"ithout conditions, 

refuse the Silme as hereinafter set forth. Provided, thaL if the pru
posed activity for which t'he permit is requested is "'ithin city, vi l1a,~e, 

, or boroul;h, or is within or affects a watershed district Lhe comllli s 
sioner may secure the wrJ llcn reconnneudat ion of the managers 0 f aid <1i s
trict or the chie [ executi ve f [ the city, vi 11 age, town, or borough 
before granting or refusing tbe permit. SaL d managers or chic execut i ve 
officers shall file their recon~llendatiol1 wi thin a reasonahle time ufter 
receipt t a copy 0 f the application for permit. 

Sec. 3. MinnesoLu Statutes 1967. Sect , Subdivis is 
amended to read: 

Subd. 3. [WATVER OF HEARING. J e cOI1TIl1issionPr in his discreti 
waive hearirlg on any application an(1 nlake tlls order grnllting or refusing 
such <lppllcation. In such case, if any application be granted, \vith or 
without conditions, or be refused, the applicant, the managers the water
shed district, or the chie executive officer of the cit'y, village, tmifll, 
or borough may "'iLhin ten after mailed notice thereof file with the 
commissioner a demand for hearing on the application. The application shall 
thereupon be fully h'>ard on notice as hereinafter provided, and deLermined 
the same as though no previous order had been made. If no demand for hear
ing be made, the order shall become inal at the expiration [ten days af
ter mailed notice thereof to the applicant, managers of the watershed dis
trict, or the chief executive [ficer of the city, village, town, bor
ough. 

CHAPTER 723--ILF. No. 2593 

An act relating to the displacement of underground 
waters by the underground storage of gas or liquids 
under pressure; amending Mlnnesota Statutes 1967, 
Section 84.58, Subdivision 5, and adding a subdivi
sion; and Chapter 84, by adding a sec t ion. 
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BE IT ENACTED BY TilE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. Minnesota Statutes 1967, Section 84.58, Subdivision 5, 
is amended to read: 

Subd. 5. [PROCEDURE AT HEARING. J The hearing shall be public and 
shall be conducted by the commissioner or a referee appointed by him. All 
affected persons shall have an opportunity to be heard. All testimony 
shall be taken under oath and the right of cross-examination shall be ac
corded. The commissioner shall provide a stenographer, at the expense of 
the applicant, to take testimony and a record of the testimony and all pro
ceedings at the hearing shall be taken and preserved. The commissioner 
shall not be bound by judicial rules of evidence or of pleading and pro
cedure. 

Sec. 2. Minnesota Statutes 1967, Section 84.58, is amended by adding 
a subdivision to read: 

Subd. 7. PUBLICATION OF FINDINGS, CONCLUSIONS, ORDERS.] The com
missioner shall mail notice of any conclusions, and orders 
made after the he'lring to '_he following: The applicant; (2) parties 
who entered an appearance at the hearing; the county auditor, and 
(4) the chief executive officer of any municipality affected. The commis
sioner shall publish, at the expense of the applicant, notice of any find
ings, conc Ius ions , and orders made after the hearing at leas t once each 
week for two successive weeks in a legal newspaper in the county in which 
a part or all of the project is located. 

Sec. 3. Minnesota Statutes 1967, Chapter 84, is amended by adding a 
section to read: 

84.611] [ABANDONMENT OJ.' PROJECT. j No underground storage project 
for which a permit is granted under provisions of sections 84.57 to 84.62 
shall be abandoned, nor shall any natural or artificial opening extending 
therefrom to the ground surface be filled, sealed or otherwise closed to 
inspection, except upon written approval by the commissioner and in com
pU;mce with any conditions that the commissioner may impose. 

CHAPTER 724--H.F. No. 2594 

An act relating to the underground s gases 
or liquids; amending Minnesota Statutes , Chapter 
84, by adding a section. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. Minnesota Statutes 1967, Chapter 84, is amended by adding 
a section to read: 

[84.621 [STORAGE OF GAS OR LIQUID UNDERGROUND IN NATURAL FORMATIONS.] 
Subdivision 1. It is unlawful for the state, any person, partnership, asso
ciation, private or public corporation, county, municipality or other poli 
tical subdivision of the state to store any gas or liquid, except water, 
below the natural surface of the ground by using naturally occurring rock 

materials as a storage reservoir without first having secured a permit 
therefor from the commissioner of conservation. 

Subd. 2. The provisions of Minnesota Statutes, Section 84.58, relat 
ing to application for a permit, notice of the hearing on the permit, time 
of hearing, procedures at the hearing, the authority of the commissioner 
of conservation to subpoena and compel the attendance of witnesses, and 
the production of books and documents, and the punishment of contempts, 
apply to this section, insofar as applicable. 

Subd. 3. The commissioner shall make findings as provided in Minne
sota Statutes, Section 84.60, including but not limited to a finding that 
the public convenience and necessity of a substantial portion of the pub
lic which consumes the product must be served. 

Subd. 4. The commissioner may require the applicant to demonstrate 
that he is capable of paying damages resulting from the operation of the 
storage. 

Subd. 5. Appeals shall be taken as provided in Minnesota Statutes, 

Section 84.59. 


Subd. 6. No use shall be made of storage reservoir until a use certi 
ficate has been issued as provided in Minnesota Statutes, Section 84.62. 

Subd. 7. This section is not intended to supersede sections 84.57 to 
84.62, but is intended to be complementary to these sections by providing 
for the regulation of underground storage reservoirs which do not involve 
the displacement of underground waters. 

Sec. 2. EFFECTIVE DATE. This act is effective July 1, 1969. 

CHAPTER 732--H.F. No. 2919 

An appropriating money to restore Lake Benton in Lin
coln county as a recreational lake and in connection 
therewith to study the means of alleviating lake prob
lems generally. 

BE IT ENACTED BY THE LEGISLATURE OF TilE STATE OF MINNESOTA: 

Section 1. The legislature finds that silt, soil erosion, aquatic 

weeds, nuisance organisms, and insufficient water are destroying the rec

reational values of Lake Benton in Lincoln county. 


Sec. 2. There is hereby appropriated the sum of $25,000 from the 
general revenue fund to the department of conservation for a demonstration 

to alleviate the problems in connection with Lake Benton 

Sec. 3. There is appointed an ad hoc advisory commit tee to the Lake 

Benton project including but not limited to state soil conservation ser

vice, department of economic development, the water resources research 

center and limnological research center at the University of Minnesota, 
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the state planning agency, the water resources board, the United States 
geological survey, and the greater Lake Benton improvement association to 
aid and advise the department of conservation on this project. 

Sec. 4. The department of conservation is instructed to first pre
pare a work program outlining a long range study in connection with this 
project which would identify the various inputs necessary and establish 
the priorities and identify those elements to be handled during the first 
two years under the appropriation provided herein. 

Sec. 5. The appropriation provided by this act should be used for 
the following purposes: 

(a) Basic hydrologic data collection including precipitation, evap
oration, runoff, biological and chemical water changes in the lake, 
ground, and surface water relationships; 

(b) Problems related to plant nutrients, water weeds, and algae; 

(cl Problems arising from alterations of shorelines and bottom con
tours; 

(d) Water quality problems associated with waste disposal from pri 
vate and industrial sources; 

(e) Preliminary plans; 

(f) Specific design studies for modification of the natural water
shed boundaries; 

(g) Diversion of waters from Yellow Hedicine River watershed; 

(h) Soil conservation practices; 

(0 Channel improvement studies; 

(j) Construction of desilting basins; 

(k) Outlet control structures; 

(1) Erosion control programs; and 

(m) Dredging. 

Sec. 6. To carry out the provisions of this act the conmlissioner of 
conservation may enter into contracts whenever he deems it necessary in 
accordance with Hinnesota Statutes, Section 84.025, Subdivision 5, and 
any other applicable law. 

CHAPTER 774--H.F. No. 1207 

An act relating to mining; establishing an iron range 
trail; granting the commissioner of conservation cer
tain powers and duties in regard to mineland reclama
tion; providing penalties; appropriating money. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HINNESOTA: 

Section 1. [DECLARATION OF POLICY. J In recognition of the effects 
of mining upon the environment, it is hereby declared to be the policy of 
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this state to provide for the reclamation of certain lands hereafter sub
jected to the mining of metallic minerals ,,,here such reclamation is neces
sary, both in the interest of the general welfare and as an exercise of 
the police power of the state, to control possible adverse environmental 
effects of mining, to preserve the natural resources, and to encourage the 
planning of future land utilization, while at the same time promoting the 
orderly development of mining, the encouragement of good mining practices, 
and the recognition and identification of the beneficial aspects of mining. 

Sec. 2. rIRON RANGE TRAIL: ESTABLIS][NENT, COHHISSIONER' S DUTIES. J 
Subdivision 1. In recognition of the unique combination of cultural, 
geological, industrial, historical, recreational, and scenic characteris
tics of Hinnesota' s iron ranges, an "Iron Range Trail" is hereby estab
lish.ed on the Vermilion, Hesabi, and Cuyuna iron ranges and at related 
points on Lake Superior. The commissioner of conservation shall establish, 
develop, and maintain the trail, and related places of interest under his 
jurisdiction and control, for the purposes specified in this subdivision. 
The trail need not be continuous between or within ranges and related points, 
but shall be developed as a coordinated unit and for multiple use. The com
missioner, in cooperation with other state agencies, local governments, and 
private organizations and individuals shall mark and, where necessary, inter
pret places of cultural, geological, industrial, historical, recreational, 
and scenic interest. In cooperation with state and local road authorities, 
local governments, and private organizations and individuals, the commis
sioner also shall mark access, where available, to these places of interest 
from public roads and highways. 

Subd. 2. The commissioner may acquire by gift or purchase necessary 
trail easements and related interest in and across lands not under his 
jurisdiction and control. The commissioner also may enter into contracts, 
leases, or other agreements with the operator or the owner of active or in
active mine areas and with the person having the right of possession there
of for the use and development of these areas for iron range trail purposes. 
The commissioner may develop, maintain, and operate such areas or may enter 
into contracts with third parties for the development, maintenance, or oper
ation of the areas. If the commissioner enters into such a contract with 
a third party, the contract shall provide that the operator, owner or any 
person entitled to possession or control of the area shall be held harmless 
and indemnified by the third party from and against any and all claims for 
injuries or damage to person or property, from such use or development. 
Nothing in this section prohibits a person from asserting any claim for 
alleged damages which may be presented to the state claims commission pur
suant to Hinnesota Statutes, Sections 3.66 to 3.84. 

Sec. 3. [DEFINITIONS. J Subdivision 1. For the purposes of sections 
3 to 8, the terms defined in this section have the meanings given to them. 

Subd. 2. "Hining Area" or "Area subjected to mining" means any area 
of land from which material is hereafter removed in connection with the 
production or extraction of metallic minerals, the lands upon which material 
from such mining is hereafter deposited, the lands upon which beneficiating 
plants and auxiliary facilities are hereafter located, the lands upon which 
the water reservoirs used in the mining process are hereafter located, and 
auxiliary lands which are hereafter used or intended to be used in a particu
lar mining operation. 
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Subd. 3. "Tailings basin" means that area of land upon which is here
after deposited by hydraulic means the material which is separated from the 
mineral product in the beneficiation of metallic minerals including any sur
rounding dikes constructed to contain said material. 

Subd. 4. "Stockpile" means any material including, but not limited to 
surface, rock, or lean ore, which in the process of mining and beneficiation 
has been removed from the earth and stored elsewhere on the surface thereof. 

Subd. 5. "Department" means the department conservation. 

Subd. 6. "Operator" means any owner or lessee of mineral rights en
gaged in or preparing to engage in mining operations with respect thereto. 

Subd. 7. "Person" inc ludes fi rms, partnerships, corporations, and 
other groups. 

Subd. 8. "Connnissioner" means the commissioner of conservation. 

Sec. 4. AND AUTHORITY OF COMMISSIONER. 1 Subdivision 1. The 
commissioner shall conduct a comprehensive study and survey in order to 
determine, consistent with the declared policy of this act, the extent to 
which regulation of mining areas is necessary in the interest of the gener
al welfare. 

Subd. 2. In determining the extent and type of regulation required, 
the commissioner shall due consideration to the effects of mining 
upon the following: environment; (h) the future utilization of the 
land upon completion of m~n~ng; and (c) the wise utilization and protec
tion of the natural resources including hut not limited to the control of 
erosion, the prevention of land or rock slides, and air and water pollu
tion. The commissioner also shall give due consideration to (a) the 
future and economic effect of such regulations upon the mine operators and 
landowners, the surrounding communities, and the state of Minnesota; (b) 
the effect upon employment in the state; (c) the effect upon the future 
mining and development of metallic minerals owned by the state ot Minne
sota and others, and the revenues received therefrom; and (d) the practi
cal problems of the mine operators and mineral owners. 

Subd. 3. Upon completion of his study and survey and consistent with 
the declared policy of this act, the commissioner, pursuant to Minnesota 
Statutes, Chapter 15, may adopt rules and regulations pertaining to that 
portion of mining operations conducted subsequent to the effective date of 
such rules and regulations and subject to the provisions of any rights 
existing pursuant to any permit, license, lease or other valid existing 
authorization issued by the corrnnissioner, the Pollution Control Agencv or 
any other governmental entity, or their predecessors in office, and 
ject to any applicable mine safety laws or regulations now existing or 
hereafter adopted, for the following purposes: (a) The regulation of 
those tailings basins which are located in close proximity to the built-· 
up portions of established communities and which will or might cause nui
sance conditions; (b) The vegetation or other practical treatment of tail
ings basins upon becoming permanently inactive where substantial natural 
vegetation is not expected within five and where research reveals 
that vegetation can reasonably be within practical limitations; 

(c) The regulation of those stockpiles where land or rock slides are occur
ring or are likely to occur which might injure persons or cause dmnage to 
adjacent property not used or intended for use in a mining operation; (d) 
The regulation of those stockpiles where erosion is occurring or is likely 
to occur which results or may result in injury or damage to fish and wild
life, the pollution of public waters, or which is causing or might cause 
injury to the property or person of others; (e) The vegetation, sloping, 
terracing or other practical treatment of the exposed surface of any stock
pile which is hereafter placed at a site then in close proximity to any 
state trunk highway or county state-aid road or to the built-up portion of 
any community; (0 The stabilization of the surface overburden banks of 
taconite open pits where such banks are located along the footwall side of 
said pits; (g) The control of surface overburden stockpiles; and (h) The 
clean up of plantsite and mining areas and the removal of debris therefrom 
upon the termination of the mining operation. 

Subd. 4. The commissioner shall administer and enforce this act and 
the rules and regulations adopted pursuant hereto. In so doing he may (a) 
conduct such investigations and inspections as he deems necessary for the 
proper administration of the act; (b) enter upon any parts of the mining 
areas in connection with any such investigation and inspection without 
liability to the operator or landowner provided that reasonable prior no
tice of his intention to do SO shall have been given the operator or land
owner; (c) conduct such research or enter into contracts related to mining 
areas and the reclamation thereof as may be necessary to carry out the pro
visions of sections 3 to 7. 

Subd. 5. For the purpose of information and to assist the commissioner 
in the proper enforcement of the rules and regulations promulgated under 
this act each operator shall within 120 days of the effective date of the 
act, file with the commissioner a plan map in such form as shall be deter
mined by the commissioner showing all existing mining areas or areas sub
jected to mining by said operator. Annually thereafter, on or before the 
15th day of March, he shall file a plan map in similar form showing any 
changes made during the preceding calendar year and the mining area which 
he anticipates will be subjected to mining during the current calendar 
year. The conmlissioner shall periodically at such times as he deems neces
sary ascertain the long range land environment plans of said operator. 

Sec. 5. [VARIANCE. The commissioner may, upon application by the 
landowner or mine operator, modify or permit variance from the established 
rules and regulations adopted hereunder if he shall determine that such mo
dification Or variance is consistent with the general welfare. 

Sec. 6. [BOND OF OPERATOR. J The commissioner, if he has reasonable 
doubts as to the operator's financial ability to comply with the rules and 
regulations relative to actions required to be taken after the completion 
of such mining operations or any phase thereof, may require a mine operator 
to furnish a performance hond or other security or assurance satisfactory 
to the commissioner. The commissioner, in considering the application of 
this section, may postpone the bond, security or assurance required in this 
section to a subsequent date depending upon the life of the particular min
ing operation involved. 

Sec. 7. Any person aggrieved by any order, ruling, or 
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decision of the commissioner may appeal such order, ruling, or decision 
in the manner provided in Minnesota Statutes, Chapter 15. 

Sec. 8. [PENALTIES FOR VIOLATION. J Any person who violates or re
fuses to with any regulation, decision, order or ruling of the com
missioner upon conviction be guilty of a misdemeanor. At the re
quest of the commissioner, the attorney general may institute a civil ac

district court of the state for a restraining order or injunction 
remedy to prevent or preclude a violation of the terms 

of any rules or regulations promulgated hereunder. The dis
trict court of the state of Hinnesota in which district the mining operation 
affected is conducted shall have jurisdiction to issue such order or injunc
tion or to provide other appropriate remedies. 

Sec. 9. [APPROPRIATION. J The sum of $!IO,OOO is appropriated from the 
general revenue fund to the cOHllllissioner of conservation for the following 
purposes: (1) Establishing, developing, and maintaining the Iron Range 
Trail; (2) Conducting experiments and demonstration projects relating to 
the reclamation of minelands; and (3) Carrying out studies, promulgating 
rules and regulations relating to the regulation of areas. Notwith
standing the provisions of Hinnesota Statutes, Section .1, or any other 
provision of law relating to the lapse of an appropriation, the appropri
ation made by this section shall not lapse hut shall continue untLl the 
amount thereof is fully expended. 

CHAPTER 777--H.F. No. 11105 

An act relating to 'vater resources; providing for the 
regulation of shoreland use and development; prescrib
ing the powers and duties of state agencies and local 
governments in relation thereto; providing penalties; 
amending Hinnesota Statutes 1967, Chapter 105, and 396 
by adding sections; Sections 394.25, Subdivision 
and 396.03. 

BE IT ENACTED BY THE LEGISLATURE OF STATE OF HINNESOTA: 

Section 1. Hinnesota Statutes 1967, Chapter 105, is amended by adding 
a section to read: 

[105,1185 J [REGULATION OF SHORELAND DEVELOPMENT. Subdivis ion 1. 
IPURPOSE.] In furtherance of the policies declared in Hinnesota Statutes, 
Sec tion 105.38, and Chapter 116, it is in the interes t of the puhlic health, 
safety, and welfare to provide guidance for the wise development of shore
lands of public waters and thus preserve and enhance the quality of surface 
waters, preserve the economic and natural environmental values of shorelands, 
and provide for the wise utilization of water and related land resources of 
the state. 

. 2. [DEFINITIONS. 1 For the purposes of this section the teTIns 
in this section have the meanings given them: (a) "Shore land" means 

land located within the following distances from the ordinary high water ele
vation of public waters: (l) Land wi thin ,000 feet from the normal high 
watermark of a lake, pond, or flowage; and (2) land within 300 feet of a 

river or stream tile land\vard side of flood plain delineated ordinance 
on a river tream, 'vhi chever is greater, (b) "Unincorporat.ed area" 
rnCUJ1S the area outside a city, village, ()y borough. 

Sulld. 3. [CQ}1l'lISSIONER'S DUTIES. I Before ,July L 70, tbe 
sioner of conservation shall promulgate, in the m,mHer provi.ded 
sota Statutes, Chapter 15, model standards and criteria f 
use, and development of shoreland in unincorporated areas, 
not Umi ted to the following: (a) The area of a lot ,md I 
frontage suitable for a huilding site; (I» the placement structures 
relat ion to shorelines and roads; (c) ti,e placement and construction 0 sa
nitary and ",aste disposal f;lcilities; (d) ciesignati uses; 
(n prcservatillll of natur;li shorcLmds through the rest uses; 
(g) variances [rom the llIillimUlll standards and cri (,'ria; nnd (I,) or
dinance. The follO\ving agencies shall pnwitle sllch in [ormatilln and advice 
as may be necessary to the l'repnration of the rules imd rel\ul"tions, 01' 

amendments thereto: The sLate departlllents of dsrivulturp, economic develop
ment, and health; the stall' pLlilning agency; the' pollution cont 
the tate soil and Hater conscrvation commissiol1; all'] the ~linnes(lta historL
cal society. ndditiml to other requirements of ~Iinnesota Statutes, Chap
ter 15, the model st<1IHj'lrcis and ordinance promulgated pursuant this sec 

thereto, shilll not he riled willl the secretary of state 
unless the executive officer of the slate hoard of health and 
the director of pollution control agency. 

Subd. I FArLURE OF COmrfY TO ACT; C()~lm SSlONER' S ; ENFORCE
1 I county fails to adopt a shoreLmd clll1serviltion ordinance hy 

July 1, 1972, or the commissioner of cOllscrvat i,lIl, at any ime nrter 
July 1, , alter notice and hearing as providc'd in Ninnesot;1 Statutes, 
Section 105.44, I i that a county has adopted a sborel<1l1d conservation 
ordinance ,,;blch Is to meet the minimum standards cstnblished pursuant 
to this secti.on, thl' commissioner shall adapt the ordinance to the 
county. The commissioner shall hold at l('ast public 
proposed ordinance in t.he manner provided in MLnnesota 
394.26, after giving ""lice as provided in section 394 ordinance 
is effective [or the county on the date ,md in accordance such reguL,
tions relating to compliance as the commissioner shall prescribe. The or
dinance shall be enforced as provided in Hinnesota Statutes, Section 394.37. 
The penalties provided Ln Hinnesota Statutes, Section 394.37, apply to vi
olations of the ordinance so adapted by the c01!ullissioner. 

Subd. 5. [COSTS. 1 The cost incurred by the commissioner n adapting 
the model ordinance to the county pursuant to subdLvLsion 4 shall be paid 
by the county upon the submission to the county of an Ltemized sl:atement 

these costs by the commissioner. T [ the county fails to pay these costs 
within 90 days after the commissic)ner's statement is received, the commis
sioner may file a copy o[ the statement of these costs with the county audi
tor tbe county [or collection by special tax levy. The county auditor, 
upon receiving a statement from the commissioner, shall include the alllount 

the state's claim in the tax levy for general revenue purposes of tbe 
county. This additional tax shall be I evied in excess of any limitation 
as to rate Or amount, but shall not cause the amount otber taxes IVhich 
are subject to any limitation to be reduced in any amount whatsoever. Upon 

of tbe tax settlement following this levy, the county treasurer 
remit the amount clue to the state to the commissioner for deposit in 
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the state treasury. 

Sec. 2. Minnesota Statutes 1967, Section 394.25, Subdivision 2, is 
amended to read: 

Subd. 2. The establishment of zoning districts within which districts 
the use of land for agriculture, forestry, recreation, residence, industry, 
trade, soil conservation, water supply conservation, surface water drainage 
and removal, conservation of shorelands, as defined in section 1 of this 
act, and additional uses of land may be encouraged, regulated, or prohibited 
and for such purpose the board may divide the county into districts of such 
number, shape, and area as may be deemed best suited to carry out the com
prehensive plan. 

Sec. 3. Minnesota Statutes 1967, Section 396.03, is amended to read: 

396.03 [OBJECT OF REGULATIONS.] These regulations shall be made in 
accordance with a comprehensive plan and designed [or any or all of the 
following purposes: 

(1) To protec t and guide the development non-urban areas; 

(2) To secure safety [rom fire, [lood, and other dangers; 

(3) To encourage a distribution of population and a mode of land uti 
lization that will facilitate the economical and adequate provision 
of transportation, roads, water supply, drainage, sanitation, education, 
recreation, or other public requir~ments; 

(4) To lessen governmental expenditures; 

(5) To conserve and develop natural resources, including but not li 
mited to the conservation of shore lands , as defined in section 1 
this act; 

6) To prevent 

(7) To foster 

(8) To protect 

(9) To prevent 

soil erosion; 

the state's agricultural or other industries; 

the food supply; 

waste. 

These regulations shall be made Ivith a reasonable consideration, among 
other things, to the character of the district and its peculiar suitability 
[or particular uses. 

Sec. 4. Minnesota Statutes 1967, Chapter 396, is amended by adding a 
section to read: 

396.951] [SlWRELAND REGULATIONS; POWERS OF TO\>;'NS. J Notwithstanding 
the prov~s~ons of Minnesota Statutes, Section 396.05, the approval of town 
boards is not required for ordinances regulating the conservation of shore
lands. Ho",ever, this section does not prohibit a town from adopting or 
continuing in force, by ordinance, regulations of shorelands which are more 
restrictive than those required by the county ordinance. 
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CHAPTER 821--S.F. No. 1349 

An act creating the Carey Lake recreation district, 
defining its powers and duties. 

BE IT ENACTED BY THE LEGISLATURE OF TilE STATE OF MINNESOTA: 

Section 1. Subdivision 1. [CREATION.] There is hereby created the 
Carey Lake recreation district for the combined territory of the city of 
Chisholm, the villages of Buhl and Hibbing, and the town of Stuntz, for 
the purpose of developing and operating recreation facilities within or 
without the territory of the participating ~ovprnmental units. 

Subd. 2. lCOVERNING BODY. J The governing body shall consist f a 
board of trustees consisting of two representatives of each of the partici 
pating governmental units. Such trustees shall be appointed by their res
pective governing bodies, and shall hold office at the pleasure of the 
appointing authority. In the case of the town of Stuntz, the town board 
is the governing body. A majority of the trustees shall be a quorum. The 
trustees shall select a chairman and such other officers as they shall deem 
necessary. They shall meet at times and places to be determined by the 
board of trustees. The board of trustees may employ such persons as it 
deems necessary to serve at its pleasure. The board shall prescribe the 
duties of its employees and fix their compensation. 

The Carey Lake reSec tion 2. Subd. 1. [GOVERNMENTAL SUBDIVISION. 
subdivicreation district shall be a public corporation and a 

sion of the state. 

Subd. 2. tGENERAL POWER. J The district may sue and be sued and may 
enter into any contract necessary or proper to provide recreational facili 
ties of all sorts to people of the state. 

Subd. 3. [MAY ACQUIRE AND HOLD PROPERTY.] To the extent necessary 
for the exercise of its powers or the accomplishment of its purposes, the 
district may acquire by purchase or gift, or may lease or rent any real or 

property within or without the district, or may condemn public 
within the district not being devoted to another public purpose, and 

may hold such property for the accomplishment f its purposes. The district 
may lease, rent out, sell, or otherwise dispose of any property not needed 
for such purposes. 

Subd. 4. [GIFTS.] The district may accept gifts, grants or loans of 
money or other property from the United States, the state, or any person, 
corporation or other entity for district purposes. 

Sec. 3. This act takes effect ",hen approved by the governing bodies 
of the city of Chisholm, the villages of Buhl and Hibbing, and the town 
board of the town of Stuntz, and upon compliance with Minnesota Statutes, 
Section 645.021. 

CHAPTER 837--S.F. No. 2612 

An act relating to drainage, and the construction 

I 
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private ditches or ditch systems over and 


across laterals forming a part of a judicial 

ditch. 


BE IT ENACTED BY THE LEGISLATURB OF THE STATE OF MINNESOTA: 

Section 1. Persons owning property ,vithin the ditch system described 
as Judicial Ditch No.1, Clearwater, Red Lake and Polk counties, may con
struct and thereafter maintain private ditch or ditch system over and 
across their property and where necessary over and across any laterals to 
and forming a part ot said judiCial ditch. 

Sec. 2. The construction authorized in section 1, insotar as it ef
fects the crossing of any laterals shall not be undertaken until approval 
thereof has been obtained by the district court. The matter shall he 
brought before the court on petition of one or more f the persons desir
ing to construct the ditch. Upon filing the petition the clerk with the 
approval of the court shall fix a time and place for hearing thereon and 
shall give notice of the hearing as the court may direct, the cost thereof 
to be borne by the petitioner. 

Sec. 3. At the hearine the court shal considel· the malter and if 
the court approves the construction of the ditch over and across later
als 0 f the judicial ditch described in section 1, the court order so approv
in?, may fix such terms and conditions tbereto as it deems necessary. A 
copy 0 the order o[ the court shall be filed ,vi tll the auditor of each coun
ty ffeeted. 
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