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In New Mexico, much of which is arid, water has historically been recognized as a
resource which is limited, critical and basic. Article XVI of the State Constitution,
adopted in 1911 in preparation for statehood, deals with water, stating that beneficial use
shall be the basis, the measure and the limit of the right to the use of water, and that
priority of appropriation shall give the better right. This appropriative doctrine was
followed by custom and court declaration in New Mexico for many years before it was
enunciated in the State Constitution and in the surface water codes of 1905 and 1907
(when New Mexico was still a territory) and the ground water statutes of 1927 and 1931
(Hale and others, 1965). The state engineer has the authority to administer water rights

permits.
NEW MEXICO WATER QUALITY ACT

In recent decades concern about water quality has been added to the early concern
about water quantity. The New Mexico Water Quality Act, adopted by the State Legis-
lature in 1967, addressed water pollution more specifically than earlier general public
health and public nuisance statutes. It established the Water Quality Control Commission
(WQCC) and authorized it to adopt standards and regulations to prevent and abate water
pollution from all types of activities, with the exception of oil and gas exploration and
production which were already controlled under the Oil and Gas Act. The Water Quality
Act defines the water to be protected as including both surface and subsurface water.

In the early 1970s, it became apparent that a specific regulatory program to protect
ground water quality should be developed under the authority of the Water Quality Act.
The need for such specific regulation was clearly illustrated when a serious ground water
pollution problem was discovered in the southeastern part of the state. The State of New
Mexico won a suit brought against the discharger on the basis of public nuisance, but the
case demonstrated that public nuisance was a difficult, expensive and unwieldy legal
means of addressing ground water pollution problems and did not prevent those problems
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from arising. Prevention of ground water pollution is particularly important in New
Mexico where 85% of the water used in municipal water supply systems comes from ground
water sources, and in many areas of the state the only source of water is ground water.
In addition, experience has clearly shown that once polluted, ground water is extremely
difficult and expensive to clean up. Prevention of pollution is much more economically

and technically feasible than remedial action.

WATER QUALITY CONTROL COMMISSION REGULATIONS

Formal efforts to develop specific ground water regulations under the Water Quality
Act began in 1974, The Water Quality Control Commission, which is made up of a
representative of each of eight constituent state agencies (the director of the state
agency or his designee) plus a representative of the public named by the governor,
directed the Environmental Improvement Division (EID) to draft proposed regulations.
Various proposals were discussed at numerous commission meetings from 1974 through 1976
and were also discussed at meetings of the technical advisory committee organized by EID
for this purpose. The technical advisory committee included representatives of industry
(including mining and milling), agriculture, municipalities, and environmental organizations.

In June 1976, a four-day public hearing was held with the full commission sitting in
attendance to hear the extensive testimony and gquestion witnesses. The ground water
standards and regulations, suitably reworded in light of evidence presented at the hearing,
were adopted by the commission on January 11, 1977 and became effective on February 18,
1977. They appear as Part 3 of the Water Quality Control Commission Regulations (WQCC,
1987) and are entitled, "Regulations for Discharges Onto or Below the Surface of the
Ground."

On February 17, 1977, the new ground water standards and regulations were appealed
by nine uranium companies, but they were not stayed by the courts and they remained in
effect and enforceable throughout the appeal process. The New Mexico Court of Appeals
largely upheld the ground water quality regulations on December 19, 1978. On November
16, 1979, the New Mexico Supreme Court also largely upheld them, except for the
definition of "toxic pollutant” which the court found to be unconstitutionally vague. The
commission subsequently deleted that definition and in 1981 adopted a new, narrower
definition for "toxic pollutant" which has since been upheld by the courts. One particu-
larly important aspect of the 1979 New Mexico Supreme Court decision was that it upheld
the placement of the burden of proof upon the discharger to demonstrate that the
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discharge would not pollute ground water. A more detailed account of the development
and adoption of these regulations can be found in "New Mexico’s Experience in Setting
and Using Ground Water Quality Standards" (Goad, 1982).

The state-wide program for the protection of ground water quality adopted by the
Water Quality Control Commission in 1977 has two basic aspects: (1) setting ground water
standards (as of 1987, 47 numerical standards plus a generic "toxic pollutant" provision
have been adopted); and (2) requiring by regulation that a discharger demonstrate in a
"discharge plan" that those standards will not be violated at any place of present or
foreseeable future use. The stated purpose is to protect all ground water that has an
existing concentration of 10,000 mg/l or less total dissolved solids, and to protect those
segments of surface waters which are gaining because of ground water inflow. The
requirements apply to a wide variety of types of discharges of effluent or leachate onto
or below the surface of the ground, including well injection, seepage from surface
impoundments and leach fields, land application of industrial, municipal and other wastes,
and any other "point source" discharges which may impact ground water except those
specifically exempted. Certain oil, natural gas, carbon dioxide gas, geothermal and coal
mining discharges and small individual home septic tank systems are specifically exempted
from the requirements of Part 3 and are covered by other statutes and regulations. Also
exempted are most discharges due to natural infiltration of precipitation and to irrigated
agriculture.  All facilities new or newly modified since 1977 are covered by these
regulations, and older facilities can be required to submit discharge plans at the discretion
of the constituent agency. However, these regulations do not require remediation of
historical pollution problems existing before 1977.

Each proposed numerical ground water standard must be supported by substantial
evidence at a public hearing before being adopted by the commission. Twenty-seven
numerical standards, almost all for inorganic contaminants, were adopted in 1977 as part
of the original standards and regulations, and eight toxic organic compounds were added
in 1982 as a result of public hearings held in 1981, Subsequent monitoring in the state
identified ground water quality problems with additional toxic organic compounds
(McQuillan, 1984; Jercinovic, 1984). The commission held a public hearing in September
1985 on proposed additions and amendments to the numerical ground water standards, with
opposition testimony presented by representatives of the oil and gas industry. Twelve new
standards, and two amendments to make previous standards more stringent, were adopted
for toxic organic contaminants, and became effective March 4, 1986. The interests

opposing the new standards at the hearing appealed them and asked that they be stayed
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during the appeal process. The Court of Appeals rejected the request for stay and on
March 25, 1986 issued its formal opinion in this matter clarifying, for the first time, the
standards and procedures to be used in requests for stay of administrative regulations
promulgated in New Mexico (WQCC, 1986). In December 1987, the Court of Appeals
upheld the new standards. In January 1988, appellant’s petition for writ of certiorari
asking the Supreme Court of the State of New Mexico to consider this matter was denied.
Thus, the new standards have been firmly upheld by the courts.

Ground water monitoring has shown that these commission regulations have been very
successful in preventing new ground water pollution problems from facilities to which they
apply which were new or newly modified since their adoption in 1977 (WQCC, 1986). They
have also been effective in requiring that old pollution problems not be allowed to spread
or get worse. An inventory of ground water pollution problems in New Mexico from 1927
to 1987 (McQuillan and Keller, 1987) indicates that slightly more than half of the
documented pollution incidents were due to non-point sources, predominantly household
septic tanks and cesspools, discharges not covered by the commission regulations.
Virtually all of the point source contamination incidents were due to historical disposal
practices occurring before either Water Quality Control Commission or Oil Conservation
Division current regulations were in effect, to accidental discharges, or to current
unpermitted discharges.

In addition to discharge plan requirements, the cleanup regulation, Section 1-203, is
the other important tool for control of ground water pollution under Water Quality
Control Commission regulations. Section 1-203 requires reporting and cleanup of spills,
leaks, and other discharges not done in conformance with commission regulations. The
majority of incidents handled under this regulation have been petroleum product spills

and leaks, both leaks from underground storage tanks and surface discharges and spills.
OTHER PROGRAMS AFFECI'ING GROUND WATER QUALITY PROTECTION

Ground water quality protection in New Mexico has local, state and federal aspects.
While the major law dealing with water quality management at the state level is the New
Mexico Water Quality Act, other state laws and broad local authorities are also involved
since so many different activities may affect water quality. Please see the attached table
“Summary of New Mexico State and Local Government Authorities to Control Pollution of
Ground Water - 1987." This table gives information on those authorities which are

specifically directed toward protection of ground water quality, such as the Water Quality
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Control Commission regulations. It also gives information on those regulatory authorities
mainly directed toward other issues but having relevance to ground water protection (e.g.
Solid Waste Management Regulations; State Fire Board Rules and Regulations Relating to
Flammable and Combustible Liquids). Some of these authorities -have been designed to
make the state eligible to assume primary enforcement authority over federal programs
(e.g. Hazardous Waste Management Regulations; Surface Coal Mining Regulations). A
brief description of most of these authorities can be found in New Mexico’s latest biennial
report to Congress, Water Quality and Water Pollution Control in New Mexico

(WQCC, 1986), and additional information will be included in the 1988 version of this

report.

FROM THE PAST TO THE FUTURE

Much of New Mexico’s state ground water protection program was well established
before most of the federal legislation and regulations addressing ground water quality were
adopted. State regulations controlling the disposal of oil-field brines in order to protect
ground water quality have been in effect since 1969. The Water Quality Act was adopted
in 1967 and, as described above, a comprehensive ground water quality program applicable
to a broad range of discharges was in effect by 1977. One challenge to New Mexico has
been, and continues to be, to incorporate into its programs beneficial aspects of federal
programs without disruption of state programs already in place. The state has sought and
obtained primary enforcement authority over various programs mandated by federal
legislation, including the underground injection control program established by the Federal
Safe Drinking Water Act and the hazardous waste management program established by the
Federal Resource Conservation and Recovery Act.

While New Mexico now has in place an effective program for control of many
sources of ground water pollution, serious challenges remain. These include the need to
better address (I) non-point source contamination such as that from large numbers of
small septic systems in residential areas; (2) disposition of septage (pumpage from septic
tanks) and other vacuum truck effluents; (3) landfill problems and how to comply with
new federal criteria; (4) leaks, spills and unpermitted discharges; (5) contamination due to
historical practices which are no longer allowed; (6) the possibility of pesticide problems;
(7) meeting new federal criteria including wellhead protection requirements; (8) improving
coordination efforts; and (9) setting appropriate priorities to balance the need for

continued support of existing effective programs (especially preventive programs) with the
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need to solve new problems. Many of these challenges cannot be met without substantial
local effort. City and county governments and local citizens must all be involved; public
education is essential for their understanding of the problems and of their options for

action.
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